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wherein the cause was referred to the Auditor "to take, state, 
and report as follows; what damages have been suffered by the 
plaintiff due to the infringement of the plaintiff's copyright 
as hereinbefore set out, as well as all the profits which the 
"* e -enaants, or any of them, shall have made from such infringe¬ 
ment, and in proving such prof its,the plaintiff shall be re¬ 
quired to prove sales only and the defendants shall be required 
to prove every element of cost which they claim; the number of 
copies of the infringed book entitled "More Merry-Go-Round." 
made or sold by or found in the possession of the defendants 
or their agents or employees." 

This case has been to the Court of Appeals and the Supreme 
Court, and it is referred now back to the Auditor to take 
testimony in accordance with that decree. 

The counsel for both parties have entered into a stipula¬ 
tion of facts which are embodied in the document which I now 
hold, and they embody, so far as the plaintiff is concerned, 
the proof that we have to offer in chief on the matters upon 
which the decree states the reference to be. 

And we offer in evidence as a part of the record, and 
ask that it be marked, this document, as plaintiff's exhibit 
A. And I would like it to appear upon the record that although 
the plaintiff is offering it, it is a stipulation of both 
sides . 

(Stipulation as to the facts 
herein, was marked Plaintiff 
Exhibit A, and the same was 
received in evidence.) 

Vr. Whitman. That is the testimony that we have at the 
present time. 

Mr. Lovett. Yoxir Honor, before introducing any oral 




testimony I wish to offer in evidence a letter written to me by 
opposing counsel, which constitutes an admission that during 
the year 19?1 the plaintiff here suffered a net loss in the 
publication of the magazine; and also that since the year 1931 
the plaintiff. The Washingtonian Publishing Company, has neither 
published the Washingtonian or been engaged in the publishing 
business. 

My reason for offering this is that the courts have 
universally held that all factors shall be taken into considera¬ 
tion in making an award of this nature, and we think that this 
goes very particularly into the damages which were suffered or 
might have been suffered by the plaintiff. That is the basis 
for the offer. 

Mr. Whitman. I object to it, on the ground that it is 
irrelevant, incompetent and immaterial and has nothing to do 
with the issues which are now before this Auditor; the only 
question is as stated in the decree, what were our damages, 
and the number of volumes printed and the profits made by the 
other side. I, therefore, object to this offer. The mere 
fact that during the year 1931 the plaintiff company operated 
at a loss would not affect the value of its publication; the 
publication might be worth a good deal of money and still be 
operating at a loss during that depression time of 1931. I, 

therefore, make my objection* 

Mr. Lovett. Your Honor, I wish also to call attention 

to the fact that the order requires you to find the extent 
of the damages suffered by the plaintiff. That is, the actual 
damages. And the facts as stated in this letter, the plaintiii 
was not in business after the publication of the issue in ques- 
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tion here, December, 1931, is certainly material in determin¬ 
ing whether or not there were any actual damages suffered by 
the publishing of this publication, seven or eight months after 
it was out of business, so far as the magazine was concerned* 

I, therefore, consider it material. 

(There was argument by counsel which was not made 

a part of this record, after which the following occurred:) 

The Aditor. I think I will let it in; the objection is 
overruled. 

Mr. Whitman. I note an exception. 

Mr. Lovell. May I ask that this be marked Defendants 1 
Exhibit A. 

^Letter from Mr. Whitman to 
Mr. Lovett, dated December 
1, 1939, was marked Defen¬ 
dants 1 Exhibit A, and the 
same was received in evi¬ 
dence. ) 

Mr. Lovett. Now I would like to call Mr. Drew Pearson. 

Thereupon, 

DREW PEARSON 

was called as a witness and, having been first duly sworn, was 
examined and testified as follows: 

DIRECT EXAMINATION 

By Mr. Lovett: 

0 Mr. Pearson, please give your name, address and 
occupation. 

A My name Is Drew Pearson; the address is 2822 Dumbar¬ 
ton Avenue, Washington. My occupation is a newspaper man. 

'I state whether or not you are the author of a news¬ 


paper column. 
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A I am co-author of a newspaper column, the Washington 
Merry-Go-Round. 

Q Are you the same Drew Pearson who was the co-author 
of the books, "Merry-Go-Round" and "More Merry-Go-Round"? 

A I am. 

Mr. Lovett. Then I ask that there be marked for identifi¬ 
cation at this time the volume "More Merry-Go-Round" as Defen¬ 
dants' Exhibit Bj and also the jacket that goes with the book, 
as Defendants' Exhibit C. 

By Mr. Lovett: 

q Kr . Pearson, I hand you what has been marked Defen¬ 
dants' Exhibit B, which is a copy of "More Merry-Go-Round" and 
ask you if that is the volume to which you refer. 

A Yes; it is. 

Q Will you please state whether or not you have 
indicated in that volume the material which was originally 
written by Rixey Smith; and later published in the December 

number of The Washingtonian? 

A Yes; I have marked the pages where the material is 

th. ® or almost the some. It begins on page 129; »ost of 
1J0; most of 1J1, 132 , 135; about one-half of page 134; almost 

one-half of 135; to ° or three llnes on 15 ^ 5 “ b ° Ut 8 002611 
lines on page 153, and a couple lines on page 154. 
q How have you marked those? 

A I have marked those In brackets on the margin. 

, Have you checked those carefully .1th the article 
known as "The Mills - of the Gods", by Rixey Smith! 

A Yes; I have. 

O nave you totaled the number of pages that this 





7 


material covers in that book? 

A Roughly six pages. 

q In what chapter does that appear? 

A In the chapter ”The Wizards of Reconstruction 11 per¬ 
taining to Ogden L. Mills and Eugene Meyer. 

q How many pages are there in the chapter? 

A About If 2 pages. 

Q From what to what? 

A From page IIJ4. to 15I4- It would be 1I4.O pages. 

q Forty-one, inclusive? 

A Yes; that is right. 

Q Forty-one pages? 

A Yes, sir. 

q How many pages are there in the entire book? 

A Four hundred and eighty-two. 

q You are counting all that you have marked of the 
material which was taken in any way from the Rixey Smith 
article? 

A I think I have counted all of it. Some of this is 
identical; some of it is paraphrased. 

Mr. Lovett. Your Honor, I offer this in evidence as 
Defendants 1 Exhibit B. 

By Mr. Lovett: 

Q Mr. Pearson. I now hand you what is marked as 
Defendants * Exhibit C, and ask you to say what that is, if 
you can tell us. 

A This is a jacket for "More Merry-Go-Round", used 
around the book when it is originally sold. 

Mr. Lovett. I offer this in evidence as Defendants' 
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Exhibit C. 

Mr. Whitman. No objection. 

Mr. Lovett. Both of those are admitted, I take it, Mr. 
Auditor? 

The Auditor. Yes. 

(Volume entitled "More 
Merry-Go-Round" was marked 
Defendants 1 Exhibit B, and 
the same was received in 
evidence.) 

(Jacket for "More Merry-Go- 
Round" was marked Defen¬ 
dants * Exhibit 0, and the 
same was received in evi¬ 
dence. ) 

By Mr. Lovett: 

q Mr. Pearson, I refer you to the back of the jacket 
which you have just identified and which has been offered in 
evidence, and call attention to the two lines which are 
bracketed in red, and ask you to read those. 

A (Reading) "That Ogden Mills objected because his 
wife only had ten servants in the house." 

q Can you state whether or not that was a part of the 
material which you secured from Mr. Smith? 

A No; this was entirely original and had nothing to 
do with that which was obtained from Mr. Smith. 

q Mr. Pearson, in the stipulation which has been 
offered in evidence there is a statement, in paragraph 5> re¬ 
garding the expenses of yourself and Mr. Allen in connection 
with the preparation and sale of the book, the firsu item is 
&50 paid to Rixey Smith. Will you please state what this was 
Per? 

A That #5 0 was paid to Rixey Smith for the use of the 
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article "The Mills -- of the Gods", which v/as a part of which 
we subsequently incorporated in the book "More Merry-Go-Round". 

Q Why did you want to use this article,or the circum¬ 
stances surrounding your desire to use it? 

A Well, at that time we had contracted to write a book 
for Liveright, Inc., and it was approximately July, 195 2 > and 
we were rather rushed with the work, and. I had known of this 
article by Rixey Smith and had discussed it with him when he 
was in the process of writing it when I v/as connected with The 
Washingtonian magazine, and it occurred to me that it was 
material which would aid us in a hurry in the preparation of 
the book, and we offered to buy it from him. 

Mr. Whitman. Your Honor, this was all gone into before 
the Court before. This 7/itness testified, and Mr. Rixey Smitn 
testified, and all of this was covered in the original hear¬ 
ing, and the Court, in spite of that, held that there was a 
violation of the copyright, and directed this Auditor merely 
to find the amount of damages that they would be entitled to, 
pursuant to that order. Now, all of that having been gone 
into, and the Court having determined that notwithstanding, 
there was a violation of the copyright, I object to this line 
of testimony, on the ground that it is no longer material to 

the 18sues now before the Auditor. 

The Auditor. What is the purpose of it, Mr. Lovett? 

Mr. Lovett. Your Honor, all the courts have universally, 
•o far as I have been able to ascertain, taken into considera¬ 
tion an honest belief on the part of persons found guilty of 
infringement as to whether they had the il t ht to u3a 
copyrighted material. There ie no question — we are not try- 
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ing to put this in as a defense to the charge or infringement; 
that has been decided. But there still remains to determine 
whether they were honest, or whether they had an honest belief 
^hat they had a right to use this material. As the testimony 
goes on you will see that they certainly had that honest be¬ 
lief. And the courts have held that that must be taken into 
consideration, the equitable fact. Therefore, I feel that it 
is absolutely pertinent and material. 

(After argument by counsel on the objection, which 

was not made a part of this record, by direction of the 

Auditor, the following occurred:) 

The Auditor* I will not dispose of the question finally 
at this time. I will overrule the objection and let the 
testimony in, subject to a motion to strike it out later* If 
I should be convinced later that it should not have been ad¬ 
mitted, I will strike it out* 

Hr. Whitman. May it be understood that any testimony 
along that line will be subject to my objection, and subject 
to the same ruling by the Auditor, and subject to a motion to 
strike? I do not want to be interrupting every question to 
make my objection, and if it can be understood that any ques¬ 
tion along that line will be subject to my objection and give 
me the right to move to strike it out later, I will not make 
the objection each time. 

The Auditor* On this particular point? 

Mr. Whitman. On this particular point. 

The Auditor* Is there any objection to that understanding? 

Mr* Lovett* None at all. 

The Auditor. That may be understood, then. 
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By Mr. Lovott: 

Under what name was this article originally written? 

A It was written under the name of Linthicum Hall. 

Q How did you know that Linthicum Hall v/as the name 
used by Rixey Smith? 

A Because Linthicum Hall was the name which I had 
used earlier, and which I had used in our collaboration in 
connection with The Washingtonian magazine. 

Q When yo\i paid this $50, you considered that you had 
permission to use the article; is that my understanding of 
your testimony? 

A It was our understanding that we had purchased the 
second serial rights from Rixey Smith. As a newspaper man and 
author I have frequently written articles for magazines and 
newspapers and used them in books subsequently, which is a 
common practice with every author. So we went to Rixey Smith, 
and we naturally knew that he was the owner, and offered to 
pay him for the article. 

Q, You state that you were connected v/ith The Washing¬ 
tonian during these issues in question, I believe; that is, 
the issues in question of October, and November? 

A I was connected with The Washingtonian from approxi¬ 
mately September, 1951, at which time we began to put out the 
issue, until about December, 1951> when my connection ceased. 
In other words, it ceased just prior to the December issue, 
which was the particular issue containing the article that was 
Infringed upon. 

Will you explain your particular connection with 

The Washingtonian? 
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A The Washingtonian wan published by the Mayflower 
Hotel Corporation, which went into bankruptcy/ about that time. 

It was published under the editorship, and I believe she was 
also the publisher, of Mrs. Marion Banister, and after the 
bankruptcy of the Mayflower Hotel, the receivers of the May¬ 
flower had servod notice that they could not continue to pay 
the deficits of The Washingtonian, and I had been brought into 
the picture v/ith Mrs. Banister to try to revive -- not to re¬ 
vive, but to continue it, and perhaps change the style of the 
magazine to the style of The New Yorker. It had been, first, 
simply a house organ for the Mayflower, -- merely contained 
the lists of their guests, and had been improved by Mrs. Bani¬ 
ster so that it contained Washington social news, and more or 
less on a social plane, and then we conceived the idea of mak¬ 
ing it political, bringing in political news, and cartoons, 
with a political flavor. It was then decided that I was to 
take over the editor ship, and Mr. Prederick G. Brownell was to 
take over the publishing. And I approached several friends 
of mine; I think I approached Mr. Davis. Mr. Tumulty was 
approached; Mr. Jouett Shouse; Mrs. Gifford Pinchot; Mr. 

Herbert Swope, who had just left the New York World; Senator 
Cutting, of New Mexico, I had some correspondence and some 
conversation with him* There were several others of that 
character, and we had pledged, as a matter of fact, $2S,000 
as capital for the magazine, but our people, from whom we 
tried to raise money, were a little anxious. They said. Let 
us see a trial issue. 11 So, we undertook to publish the October 
and November issues as an illustration, and we secured from 
Judd * Detweiler their cooperation through staking us to that 
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extent, they would not el us for those two issues. And 

we also received f*rom the receivers of the Mayflower, en oral 
understanding -- we made a great mistake not to put it in v/rit 
ing — that we could have the magazine for its back expenses, 
w6,000 for rent, and 33*000 for of r ice expenses, telephone, 
and so on. Is this too detailed? Is this v/hat you v/ant? 

Q Go ahead. 

Mr. Whitman. If the Court please, I don ! t knoy; whether 

my objection covers all that, but I certainly intended to 

object to anything being shown as to the financial condition 

of the magazine during the year 1931* That was rny intention 

in making my objection, and this goes to a new angle of the 

same thing. I do not think that the financial condition of 

this concern has anything at all to do with these damages. 

A man may be bankrupt and one of his most valuable assets may 

be an article that he has written, which may have some value. 

The mere fact that he is bankrupt does not affect the value 

of the article that is used. Therefore, I object to this 

know 

line of questioning. I do not/where it is going to lead us. 

„e will be here a long while if all of this is admitted. It 
seems to me it is so plainly inadmissible and has nothing to 
do with the matters before this Auditor, -- what the financial 
condition was has nothing to do with the assets that these 
defendants took and used; the mere fact that they are hard 
up has nothing in the world to do with it. I object to this 
line of testimony, and will move to strike out the answer 
whic/- tne witness has just given, on the ground that it is 
irrelevant, incompetent and immaterial. 

Mr. Lovett* Tke financial condition of the plaintiff 






has this bearing upon it: it wan the basis for the Interact 
which the defendants manifested in the magazine originally. 

Tc take it over and try to continue it, change its character, 
and sc forth, and the circumstances arising out of that 
interest go tc determining whether or riot there was good 1 altn 
and honest belief on their part when the; later paid Rlxey 
Smith for the use of the article. That is the reason for his 
interest in this publication. It is all a part of the same 
story. We want it complete, so that you may understand Just 
what they thought they were doing at that time. Ihe human 
element plays a large part, naturally, in this part of the 
case in establishing the equities, and this is certainly a 


part of that. 

The Auditor. Are you making an objection, or a motion' 
nr. Whitman. I object, if the Court please, and move to 

strike out the preceding answer. 

The Auditor. I »U1 »»1« the £ “'.e rulin "' 1 wlU l6t “ 
go in subject to a motion to strike. I, therefore, overrule 

your objection, and deny your motion. 

Kr. whitman. May it be understood that I will have an 

objection to any testimony dealing with the t inanei 
tion of the company during the year 1931, *** that 1 rftay 
include any testimony on that line in my motion to strike? 

The Auditor. Yes; that seems to be within the scope of 
your objection which was overruled a while .go. end It will 

be let in subject to your objection. 

t 4 -hink this is a little different phase 
y.r . Whitman# I thin/c tnis i 

y like it under©tood that 

from the foimer objection, ® na - 

Ike will apply to this particular line of 


my motion to ©t r 
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testimony relating to the financial status of the corporation 
prior to 1952 . 

The Auditor, Very well. 

The Witness. Your Honor, the point I v/as trying to 
make was that Rixey Smith and I were working just as hard 
as we could to make a success of this publication. He used 
my pen name, and I used his article. Mr. Whitman pointed out 
that here v/as the copyright on the masthead of the magazine. 

I am trying to explain why Rixey Smith, in my opinion, was 
the owner of that article. I never thought of the magazine 
itself, because here was Rixey Smith, who had worked for 
nothing. We did not get a cent out of it. 

By Mr. Lovett: 

Q Now, to get back on your original line of testimony, 
Mr. Pearson, if you will, please. You are referring to the 
arrangements which were made with the Mayflower Hotel for 
your ultimate purchase? 

A Yes, sir. 

Q And it was your plan, if I may review your testimony 
for a moment, to get out tv/o or three issues to experiment 
with it, and if it went well you would take it over? 

A That is correct. 

q And in the meantime you would try to interest new 
capital, and so forth? 

A Yes, sir. 

q Who had charge of the magazine at the time you be¬ 
came interested in it? 

A At the time I became interested in it Mrs. Banister 
had charge of it. Subsequently I had editorial charge, and Mr 
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Brownell had business charge. Mrs. Banister's name was on the 
masthead, although she virtually bowed to us In all matters. 

She was interested in it? 

A I believe she was, in fill phases. She was editor 
and publisher, in any event, at first. 

hr. Whitman. May I interrupt again? The pleadings 
in this caso, the joint and several answer of the defendants, 
were considered by Justice Proctor, as I understand it, and 
certain paragraphs of the pleadings were stricken out. I call 
attention to paragraph 6a, 7 a > and 9 > that were stricken out, 
that dealt with the subject about which this witness is now 
testifying. In other words, the Court has already considered 
the relevancy of such statements and has stricken them from 
the record, on the ground that they were not properly a part 
of the case. Now, it seems to me that the evidence now is 
being put in, and there is no allegation of any kind in the 
petition. It has been stricken out by order of the Court, and 
I think, in view of that situation, the Auditor ought to con¬ 
sider further the question of ruling out the testimony on that 

question. 

(After argument on the objection, which was not 
made a part of this record, by direction of the Auditor, 
the following occurred:) 

The Auditor. I still think that this ought to go in 
subject to a motion to strike it out later. 

Mr. Whitman. I should like to reserve the right to make 

that mot Ion lutor. 

The Auditor. You may make it at any time be!ore the 


hoar clo«o. 
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By Mr. Lovett: 

Q Mrs. Baniter had, I understand, cooperated v/ith you 
in the production of the October and Novomber issues? 

A ies; she was very sympathetic and very pleased v/ith 
the idea that we had increased the circulation, I have for¬ 
gotten how much, but doubled, anyway. 

Q That is, the newsstand circulation? 

A The newsstand circulation. She was a little critical, 
I remember, about one article written by William Hard about 
the World Court which was, she said, contrary to the League 
of Nations, and she did not like that but, on the whole, we 
got along very well until the end of the second issue, the 
November issue, when she seemed to be — well, I don’t know 
exactly what happened, but she was rather critical of us, and 
it was at that time that we found that the receivers of the 
Mayflower Hotel had increased the price of the cash debts, 
we not only had to pay the back debts, but the cash price of 

$ 10 , 000 . 

Q What happened between Mrs. Banister and yourself, 
if anything? 

A Nothing very much happened, except that she opposed 
me on one or two things, such as hook reviews, and did not 
think we ought to have any hook reviews in the magazine. She 
took vigorous exception to that, and I did not see very much 
of her, because I made my office at my home; but I think Mr. 
Brownell can tell you about that. But she just was not very 
cooperative towards the end, and seemed anxious to get the 
magazine buck into her own hands and continue its operation 


herself. 
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Q, Did you tormina uo your connoction with the magazine 

then? 

A .r’hen the receivers of the Mayflower increased the 
price, my attorney, Mr, Elisha Hanson, wont to 300 them, and 
subsequently wrote them a letter, and upon his advice I 
terminated my connection absolutely, about the first of December 
in other words, after the December issue, and prior to the 
January issue. It was our impression, Mr. Lovett -- we got 
a tremendous amount — I gave you the press notices we got 
on those two issues. We got a tremendous amount of press 
notices on those two issues, and it looked like the people 
who had the magazine before, either the receivers, or Mrs. 
Banister, I don ! t know who, wanted the magazine back again. 

Q, I understand Rixey Smith was active with you in the 

magazine in the October and November issues? 

Mr. Whitman. I object to that. Let him tell what he 

did. 

The Witness. .Rixey Smith did a very considerable amount 
of work for the magazine. He and I probably wrote 75 P 0r cent 
of the magazine between us. He worked very hard. He wrote 
at least one article, or perhaps two articles per issue. I 
should say two articles per issue. 

By Mr. Lovett: 

Q, That is,for the October and November issues? 

A Yes. And we worked and cooperated very hard together 
on most of the matters that went Into the magazine. It was 
sort of a dovetailing arrangement. 

4 Did you receive any compensation whatever for your 

work? 
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"Tho Mills -- ol‘ the Mods"? I mean, with regard to its use? 


A 

Its purchase and use? 

Q 

Yes, When? 

A 

Q. 

I talked to him in September of 1932. 

Did you ever talk with him after that about it? 

A 

After September of 1932? 

Q 

Yes. 

A 

Yes; several times. 

Q 

Did you ever talk with him after it was published? 

A 

Yes. September was after it was published. 

Q 

September of 1932? 

A 

Yes. 

0 

It was published in December of 1931 • Nov;, when 


did you agree to pay Rixey Smith $5°? 


A 

Well, as I told you before, in July of 1932. 

Q 

In July of 1932? 

A 

Yes. 

Q, 

There is already in evidence, as Plaintiff*s Exhibit 

No. 1, a 

check of this date, July 22, 1932, drawn to the 


order of Rixey Smith, and that was the check you paia for the 
article? 


A 

'That Is correct. 


And when did you agree to pay this $50? About the 


time that you paid it to him? 


A 

I think it was a day or two before. 

Q 

A day or two before? 

A 

Yes. 

1 

You had been associated with The Washingtonian prior 


to December, 1931 , iiad you not, Mr. Pearson? 
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A 1 had. 

Q Aiui you woro iam11Jar wl t;h LIio magazine find what 

went into it? 

A I was reasonably rami 1! fir wl l,h it. 

Q, ilow long had you been a writer? 

A Well, I havo boon actively in nowapapor work for 

about 15 years. 

Q v/hen did you firstpubliah articles that you had 
copyrighted? 

A That is, articles which wore copyrighted by mo, or 
in my behalf? 

q Either by you or in your behalf. 

A Oh, I should say about 1927* 

Q What articles wore those? 

A Those were articles written by me for the Consoli¬ 
dated Press. 

Q Who copyrighted them? 

A They were marked "copyrighted", but T don’t remember 
who copyrighted them, because that was rather a loose custom. 
They were published chiefly in The Washington Star. 1 don’t 
know whether The Washington Star copyrighted them, or the 
Consolidated press. 

Q y/hen did you first write ft book? 

A The first book was published in July, 195^« 

q What book was that? 

A "The Washington Merry-do-Round". 

q That was copyrighted, was it not? 

A It was, but not in my name. 

q in the name of the publisher? 
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A ll'Q name ol the publisher. And "More Merry-Go-T?ound" 
was copyrighted by the publisher. We had nothing to do with 
that. 

Q Now, tell us what you had to do with The ’Washington¬ 
ian for the use of the article "The Mills — of the Gods". 

A The 'Washingtonian at that time was out of existence; 
it had been sold, in January or February, to James Bryan, 
supposedly by Mrs. Eanister, and no one seemed to know who 
owned The Washingtonian. 

What do you mean by "being out of existence"? It 
was a corporation? 

A It was, but it -- 

q You knew it was a corporation, did you not? 

A No; I did not. 

q You did not know it was a corporation, with stock 
issued on it, in October, November, and December, 195d? 

A That stock was issued for the magazine? 

q You did not know that it was a corporation, with 

stock issued? 

A No; I had no idea of that. 

Q You had no idea of it? 

A No. The ’Washingtonian v/as owned by the Mayflower 
Hotel which, at that time, was in bankruptcy. 

q Did you know how it was owned? 

A No. 

q As a matter of fact, didn't you make an offer to 
fc he Mayflower Hotel, yourself, to purchase the otoeb 

corporation? 

A To purchase the magazine, I did. 
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Yon r.ode that ' r. Aovorr.rcr, didn't you? 

A -es; t * r.oro was nothin; calc 8 )// i, otoc/., Kr. 
Whitman. As t natter of fact, muci to nr regret, had - very 
peer a-r* 
row. x 


knowledge cf business Ideas. I have ^ bettor /nov/ledge 

fV gr-p 


- did r.ct Arc77 rhether/was any stock, or- anything about 


1 W . 


but you consulted very able counsel, didn't you, 


£. u ods. <* - e t 


Who was acting in your behalf, wasn't he? 

A He T;a:. 

And he hac taken the natter up, had he not, with 
the receivers? 

A 77e had gone to see the three receivers, jointly, 

er r -> e~ had expressed pleasure at getting rid Ox it . 

~ didn't Mr. Hanson know mat one cuslness set-up h&b . 

L We had looked into it very carefully from the point 
of view of the back debts. Subsequently to the time tnat *e 
were sued by 2he Washingtonian we did go into the stock set-up, 
but not at that time, 

3 2 ?0W) \jz. pearsen, you were familiar withthe copy¬ 
right cf a magazine, were you not? 

A Unfortunately, I was not; believe it or not, I was 

-ct. is I look took on It, It undoubtedly ... there, and I 
anc ild have xnowr. about it. 

4 is . setter of fact, you p.rticipat.d In patting out 

two i&«ueE cf tne azine? 

A I waa very active. 


y ry ftctlve? 
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A Yes, sir, 

0 rt nd you near, to say you dici not know thr> t the magazine 
was copyrighted? 

A I nay have known it, but it never crossed my mind. 

Q I ever crossed your mind? 

A Ma\ I add there, that Mr. Brownell or Mrs. Banister 
took charge of those details. My work wss editorial. 

n You were acting with Mr. Brownell? 

A Yes. 

q You discussed it with him? 

A He will be on the stand, you can ask him about it. 

q Didn T t you discuss with him taking over the magazine? 

A Yes. As a matter of fact, he knew a great deal 

about the publication. 

q He was working with you, was he not? 

A He was. 

to 

Q Did you ever go/The Washingtonian Publishing Com- 
pany and ask for permission to use the article "The Kills — 
of the Gods**? 

A No; I did not, because I would not have known who 
to go to. I went to the person who had not been paid for it, 
and owned it* 

Q I call your attention to the third page of the 
December issue of The Washingtonian, which contains the followr 
ing -- 

The Auditor, fthat year? 

Mr. Whitman. 1931* 

By Kr. Whitman: 

0 (Continuing) "Published monthly b> haricn Banister 
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for The Washingtonian Publishing Co. Publication office, 
gclc’ngtcn Place and Florida Avenue, Northeast. Editorial 
Offices, 1705 L Street, Northwest/Washington, D. C. Copy¬ 
right 1951 hy The Washingtonian Publishing Company." 

Did you go to Mrs. Canister and ask her for the right 
to use that article? 

A No. As I told you, I did not. 

You knew where Mrs. Banister was, did you not, or 
knew where she could be found, at least? 

A No; I did not. 

Q Did you make any efforts to see her in regard to 
the use of the article? 

A No. As I told you, I did not. I went to the owner 
of the article, as I supposed. 

Q You have already testified, Mr. Pearson, who the 
officers of the corporation were, and you have also testified 
that Mrs.Banister was the vice-president of the corporation. 
Now, with your knowledge of the fact that she was the vice- 
president of the corporation, and the fact that The ‘Washing¬ 
tonian magazine which must have been before you at the time 
your book was sent to the printers contained the notice of 
the copyright by The Washingtonian, you did not make any 
effort to see Mrs. Banister or any other officer of The Washing¬ 
tonian, did you? 

A Mr. Whitman, you may recall that some time in the 
winter of 1932 -- 

O If you will answer ray question, and then explain. 

A I have already answered your question, that I did 

Dot. 









>(, 


<j yi,n die not? 

A Iff urn,’/ add, the/ 'I i/ f<j, ei/fed ‘ '•./ e no in.', <i ;a>i r. f 
19 * 2 , iil'Hil. ii in’hl,ii 111 1 vii, iif l,or 1 , 1 . 1 ) J i.i.f, '.'•.()/<) was / shed 

n oU** i-onjfjjj 1- - 

Mr. Whitman. .Just n minute. J oojoct to an;/ testiro ,/ 

(IK 1,0 wflllt Ii ppOurod *11 the noWSpM . 

Tfio W1 Irio/ia. Mo;/ J »'■:/ Oh In, then: th' 0 The Mutin't.i/- 
tonlim won Mold l,o one James J:ryun who, 5.0 U-tor cove loped , 
thouph I did not Know JO at Oho 01 mo, wok ussocioted with Mrs 
Banister. I, oh « private Individual, road in Oh* newspapers, 
uri Oho only way J had ol‘ Knowing, Oha 0 The Washingtonian was 
aold, botweontho time of Oho publication, a no before . pur - 
chouod that article, There wan no way J. oo .Id tell who owned 
Tho Washingtonian at that time. 


By hr. Whitman: 

0 Mr. Pour son, you are a man of florae business experi¬ 
ence. This was a corporation. You know It was a corpora¬ 
tion, because you know that Mrs. Banister was One vice-presi¬ 
dent of It. It had Its offices, did it not? 

A its offices r/ere abolished shortly after that. 

Q Whon v/oro tho offices abolished!' 

A 1 think In 19i>l • 


Q Ao a muttar of fact, did U.»J riot retain thalr 

offlcoc In nr, effort to y.o ahead with it! 

A It 1. „y laiproaalon - J atand aubjact to correc¬ 
tion - »« had a let of trouble wt«l H " **'■ 

w<3 re nu«pofid«d. 

(, you never wont up there to see "bother Uiay wof ’ ,, 
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A I heard through the secretary -- 

Q I did not ask yon what you heard. Did you go up 
there? 

A I did not. 

Q Did you telephone up there? 

A I did not. We had trouble paying the telephone 
bill, and the telephone was cut off. 

Q Did you write Mrs. Banister, or the magazine? 

A I have already answered that. I did not. 

Q, Now, you have stated that your services with the 
magazine terminated about the first day of December. Isn*t 
it a fact that your services terminated in November, about the 
loth? 

A Well, you may be correct. I am not absolutely sure 
of that. I would say it was the latter part of November or 
early December. 

Q, Didn T t Mrs. Banister write you a letter stating 
that your services were through with the magazine? 

A No; she did not. 

Q, She did not? 

A Well, wait a minute. She might have. You remember, 
it is a long time ago. 

Q I understand it is. 

A Subject to my memory, she wrote me a letter, now 
that you mention the date, it may have been on November l8th 
— It was about that time — saying that the time for the 
submission of the editorial material was due, and asking me 
to send in what 1 had. It was at that time that we were 
dickering with the Mayflower receivers, and after consultation 
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A Correct. During tie publication of the November 
issue I could not help feeling a certain coolness on the part 
of Mrs. Banister to me. What the reason was, I do not know. 

I think it was rather late November, rather than early December. 

0 Who put you in charge of The 'Washingtonian magazine? 

A The Mayflov/er receivers and Judd & Detv/eiler, the 
publishers. 

q Did Judd & Detweiler have anything to do with the 
publication? 

A Yes; we could not have published it without their 
consent, and they said — 

Mr. Whitman. I object to that. 

The Witness. Judd & Detweiler and the Mayflower and Mrs. 
Banister, although she could not publish ’without the Mayflower 
or the printers’ consent. In fact, I think you might say that 
I was put in, not with her consent, but somewhat over her head. 

q Did you consult with her about the articles to be 

published? 

A I consulted with her in a general way; yes. 

Q Now, you discussed with a number of your friends, 

did you not, or acquaintances, the question of raising money 
for the magazine? 

A I did. 

Q As late as November, 195 1 ? 

A I did. 

q And you tried to buy it yourself, did you not, in 
November, of 1951’ 

A I aid. 

q , Vore you ever an officer of The Washingtonian Fub- 

____L 
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lishing Company? 

A Wo; not technically. 

3 , Do you knov/ whether or not there was any meeting 

of the hoard of directors of The Washingtonian Publishing 

Company with regard to your employment? 

there 

A I don’t lei ow whether/was, or not. I doubt it. 

Q Did you write any articles for The Washingtonian, 


yourself? 

A Yes; I wrote a lot. 

Q When? 

A The October and November issues. 

q were they signed by your name? 

p I don't remember. I could tell you if I could 
look at them. 

q I haven't the issues. 

A I don't remember. 

Mr. Tumulty. We have got them. (Producing magazines). 
By Mr. Whitman: 

Q There are two copies of the magazine for Octooer 
and November. Just state what articles you wrote. 

A I wrote the lead article called "Merry-Go-Round" 

of about three pages• 

And I conceived the ideas for the two cartoons on pages 
9 and 10. I wrote"The Odyssey of Henry L. Stimson on pa 0 e 
13 . I conceived the idea for the cartoon on that page. 

I wrote the article called "Canned Peaches, Soup Ladles 
and Mr. Gifford", an article on unemployment relief, on page 


19. 


0 is your name 


si r;ned to any of those articles' 
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A l\iOt so fax 1 . My initials are signed to some of them. 
Yo s , my name is signed to that last one, on n Canried Peaches, 
Soup Ladles and Mr .Gif ford 1 ". 

I wrote the article "Pershing vs. Wood". 

And "Admiral Cockhurn and His Descendants". 

I should say I wrote about two-thirds of that issue. 

In the November issue I wrote "Merry-Go-Round". 

"The Diary of Pierre Laval". 

"The Society Editor-at-Large" . 

And various others, smaller fillers. 

Mr. Whitman. That is all I have to ask. 

Mr. Lovett. That is all for Mr. Pearson. 

(The witness left the stand.) 

Mr. Lovett. I will call Mr. Brownell. 

Thereupon, 

FREDERICK G. BROWNELL 

was called as a v/itness and, having been first duly sv/orn, 
was examined and testified as follows: 


DIRECT EXAMINATION 
By Mr. Lovett: 

q Give your full name, address and occupation. 

A My name is Frederick G. Brownell, Rochester, New 

York; editor of the Gannett Newspapers. 

G Are you the Mr. Brownell who was connected with Mr 
Brew Pearson in the publication of the October end Movember 


s sue s, 1951 , of The Washingtonian? 

A I am. 

What was your connection wlthfhat publication? 

A rn connection with the publication began in Kay, 
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1931 ♦ following some correspondence with Mrs. Banister I 
cone to Washington with the idea of interesting myself in the 
business side of ulie magazine, helping to reorganize and re¬ 
finance it, and becoming financially interested in it myself. 
When I arrived, I did not know exactly v/hat the situation with 
The Washingtonian was, but I learned from Mrs. Banister, after 
my arrival here, that The Washingtonian was not making money. 

It was owned by the Mayflower Hotel, the Mayflower at that 
time was in financial difficulties, and they were anxious to 
dispose of it. During that summer I spent most of my time 
preparing a prospectus and plan for reorganizing the magazine 
and attempting to contact people whom I considered to be likely 
prospects as financial backers. I also made it a part of my 
job to keep in touch with the advertisers then appearing in 
the magazine, and the creditors of the publishing company, be¬ 
cause it was imperative to keep them both satisfied, to keep 
some revenue coming in, and to keep the magazine operating, I 
considered, during the time that we were attempting to reorgan¬ 
ize and take it over. 

Q Did you discuss the possibilities of reorganization 

of the magazine with Mr. Pearson? 

A Yes, I did, and Mr. Pearson became very much inter¬ 
ested. 

Q And what did you and Mr. Pearson decide to do, if 

ari y thing? 

A well, in September, 1931, we decided that the best 
of showing what to do with the magazine was to get out 
some samples of the magazine, in which the editoiial content 
would be more along the line of the sort of magazine that we 
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thought it should be. Consequently, 1 persuaded the firm of 
Judd ■ Detweiler, who were the printers, to extend us credit 
for two months more. They had already refused credit go the 
magazine as it was then running -- I believe, as a matter of 
fact, it was in September, and in August Mrs. Banister had 


found it necessary to make an assignment of assets to Judd h 
Detweiler to publish the September issue. 

By Mr. Whitman : 

o How do you know that? 

A Well, I think I was there when she did it; accord¬ 
ing to my recollection, I was there when the assignment was 
made. 

By Mr. Lovett: 

Q Did you say in September? 

A No; I believe it was in August, in order to publish 


the September issue. 

Mr. Whitman. Now, if the court please, we will make the 
same objection to this line of examination as I made to Mr. 
Pearson’s testimony, and if it may be understood that there 
will be the same ruling and I have the privilege of making a 
motion to strike, I will not interrupt further along that lim 

The Auditor. Do you agree to that, Mr. Lovett? 

Mr. Lovett. Certainly. 

The Auditor. Very well. 

By Mr. Lovett* 


Q Then after you made these arrangements for the 
Pointing of these additional Issues, what did you uo i " hat 
part did you have in the preparation of those issues? 

A Well, my Job was more or less a liaison; I had no 


i 




official standing. I believe I may have used the courtesy 
title of business manager on occasions, but, actually, I had 
no direct authority over the business conduct of the magazine. 
1 made the arrangement with Judd & Detweiler, which was con¬ 
firmed by the receivers at that time of the Mayflower Hotel, 
that they would continue the publication for those two months. 

q 'Rave there any conditions accompanying Judd & Det¬ 
weiler T s agreement? 

A Yes; there were. At that time the book — 

Yr. Whitman. Just a minute. Were those agreements in 


writing? 

The Witness. I don*t believe so; no. Purely oral. 

By that time the hook, "Washington Merry-Go-Round" had 
been published, and it was known, at least to Judd & Detweiler 
that Messrs. Allen and Pearson were the authors, and it was 
on my statement to them that Mr. Pearson would have active 
control of the magazine when, as and if we succeeded m re¬ 
organizing it, and that he would have active operation of the 
editorial content of the two issues which we proposed to pub¬ 
lish as a tryout, that they agreed to extend the publication 
credit on the printing bill for those two additional months. 

By Mr. Lovett: 

Q Did Mrs. Banister cooperate with you curing that 


time? 

A 

start. 

Q 

A 

issue, 


Yes; she did. eery warmly and wholeheartedly at the 
Later oh, however, aha seated to cool. 

<Yhen was that? 


Well, It was aftar 
particularly during a 


the publication of the October 
period that we ware going to 
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proflu w 1 1.1 1 l.lio Movomhnv 1ru.no, | round 1 h Inoronalngly dlffl- 
oull. to work wlfch hor. Sho l.rlocJ to 1nfcorfV.ro with ldean that 
Mr. pournon Imrt for fcl.o q 1 1 fcoriul content of the j.oper. She 
w mi tod everything aubmUtod to hor in advance, although wo 
woro right on tho dondllno, and wo had things which had to 
bo rushed to tho prlntoro If wo woro going to got out on time, 
novortholono, she wuntod to sit down ond. argue on tho advisa¬ 
bility whether thin or that should bo published; whether this 
cartoon or this Illustration was appropriate to appear In the 
paper. And it made it vory difficult for us, because we just 
did not have time. Mr. Poarson was a vory busy man. fie had 
his own regular dally job to do, and he was doing this work 
late at night to get the stuff done. We were all working ak 
hard as we could to get the thing through, and it made it very 
difficult, and when we didn't always submit things to Mrs. 
Banister before thoy wont to tho printor, she became exceed¬ 
ingly irato about it. 

Q Did your relationship with the magazine continue 
after the November issue was published? 

A Yes; for a while, as relations between myself and 
Mrs, Banister became more and more difficult. First, I was 
informed that I could not use the telephone at the office; and 
the office stenographer was instructed not to take any dicta¬ 
tion from me; and then, one morning, I arrived at the office 
and discovered T could not get in, because the key which I had 
boon givon some months before, no longer fittod the lock. 

Had the lock boen changed? 

A The lock hud boon changed overnight. 

Q Woro you later at the oft loot 


Were you 
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A Ko; tlmt was the last, ttmo T was thoro. 

Q Now, were you paid for your services while you wore 
with the magazine? 

A No; I was not. Mrs. Banister arranged with the 
Mayflower, when I first caino down, that T would receive a 
room at the hotel, and my meals, for my services in atbompt- 
ina; to reorganize the paper, refinancing it, as I have 
described; and I was reimbxirsed for some trips which 1 made 
in order to interest people in New York and elsewhere in becom¬ 
ing financially interested in the magazine. That is not true, 
however, of all the trips I made, particularly during the 
latter part of my connection, when funds had gotten very short. 
And, as a matter of fact, my arrangement with the Mayflower 
was terminated shortly after the receivers took over the hotel. 
Thereafter I paid all my expenses, and I estimate that my total 
outlay during that period that I was working on the magazine 
to be somewhere in the neighborhood of ^2,000. 

Q You were not on the payroll in any sense of the 

word? 

A No; I was not. So far as I know, all the people 
who were on the payroll were Mrs. Banistoi, hoi dau^ht , 

Miss Banister, and the secretary, and a young man by the name 
of Holvey — I have forgotten his first name, who 3<nvocl 
a time as advertising manager, and then he lelt. Ho h.ul n. I. 
been getting his salary, and he saw a better opportunity and 
left. 

Q ,/as Rixey Smith regularly — 

A Not on the payroll. 

Q lie was not on the payroll? 
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A No. 

Q What was his connection? 

A Just the same as other contributors who were con¬ 
tributing monthly articles and receiving pay for them, 
hr. L°vett. That is all on direct. 

By Mr. Tumulty: 

q Do you know whether P.ixey received any payments, or 

not? 

A I believe that he received § 50 , or the agreement 
was that he was to receive $50 for the monthly column called 
"Under the Dome", and occasional articles of the type of 
"The Mills — of the C-ods" article that he was to be paid for 
those published. As to his actually receiving compensation, 
it is my information that he had not received any compensa¬ 
tion for several months; from some time in the spring of 1931* 

CROSS-EXAMINATION 

By Mr. Whitman: 

q you have a good deal of information as to what went 

on. Where did you get it? 

A Mainly from Mrs. Banister. 

Q Mainly from Mrs. Banister? 

A Yes; she was very cooperative and gave me information 
Q Who brought you into the magazine? 

A Mrs. Banister. 

Q She v/as editor then? 

A That is right. 

-i tod eh. brought you do«n to help reorganise the 

ma gazine? 


A 


That is right; y es 
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And you spoilt from May until October, ufc load? 

A Until mid-November. 

0 Until mid-NovomborY 

A foe, sir. 

Q And your efforts wore dlroctod towards securing 
persons to invest their money and take ovor and manor,o the 
magazine; is that correct? 

A That is correct. 

q And the figure you said was $150,000, was the money 

you thought was necessary? 

A That is my recollection; yes. 

That is the amount that you and Mr. Pearson had 
agreed upon as being necessary to finance it? 

A I would like to refresh my recollection on that 
before answering absolutely, but I would say that that was 
one of the figures which we discussed; yes. 
q One of the figures? 

A I felt very strongly that it was a mistake to go 
into the organization without adequate finances, not to carry 
us for two months, but a period of two years, if necessary, 

until it was established. 

Q Did you prepare a prospectus? 

A I did. 

Q, In conjunction with Mr. Pearson? 

A Mr. Pearson collaborated. He approved some of the 
material which went into the prospectus; but I prepared 
prospectus. 

Q You prepared the prospectus? 

Yes, sir. 


A 
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It V/as done in collaboration v/ith riin. ac to what 
should gc in, was it not? 

A As tc editorial matter, Mr. Pec-rson provided most 
of it. As to the business content, I think he accepted //hat 
I put inthere. 


0 Mow, have you got that prospectus? 

A I believe it is here. 

£ v ou prepared a number of tables, did you not, show- 
r>r- r- our losses for the first year, and the second year? 

A That is right. 

Q Ana tne profits for the first year, also? 

A Yes, sir. 


q And profits for the second year? 

A Yes. 

q And the third year, and the fourth year? 

A Yes. 

q And it showed, according to your figures, quite a 

profit at the end of five years? 

A Yes; according to ray figures, not his, but my 


figures. 


q Approved by Lx. Pearson? 

A Accepted by L'lr. Pearson. 

q Do you recall what profits you were to make at the 


end of five years? 

A Do; I don't, but they were rather handsome, 
q Pather handsome? 

A Yes. 

, * yo „ recall what the worth of thlu company, accord 

•r R to the proapoctus, would ho the one, of the five yo»>' S? 
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A Ho; 1 don't. 

Q, Didn't you figure out that the profits for five 
years' operation would be 3576,600? 

A I may have. 

q You don't deny that you did, do you? 

A I don't deny it. 

Q And this was the prospectvis that you v/ere submitting 
to people to get them to put money into the concern? 

A That is right. 

0 Will you look at this document that I have, and tell 
me whether or not that was one of the schedules that you pre¬ 
pared (handing document to the witness)? 

A It certainly looks like it; yes. 

Q Then, isn't it? 

A I would say so. 

Mr. Whitman. I offer this in evidence as plaintiff's 
Exhibit B. 

Mr. Lovett. Before I answer, I would like to ask a ques- 
tion of the witness. 

The Auditor. Very well. 


By Mr. Lovett: 

Q Mr. Brownell, upon what was this estimate based? 

Was it based upon the magazine as reorganized; and, if so, 

forth? , i 

with whom In charge, and so/ What was the basis of this? 

A well. It was based on the assertion that we would 
obtain sufficient capital to change the -agasine fro. a conthlu 
t° a weekly publication. In our prospectus we 
feasons therefor. We felt that the loss on a weekly publica¬ 
tion would bo, naturally, considerably greater 
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account ol' l ho 1 ncronsod manufacturl ng cost; but tint i. h o 

on d the opportunities Cor profit, wore considerably greater. 

Also, that tho t.lmo element — I ho noturo of tho editorial 

content, which v/o contoinplnlod would naturally demand tho t 

w 0 ovontually turn tho mugnzlno from a monthly Into a vvookly 

publication. The fl^uroa woro basod upon an analysis of rr.anu- 
on 

facturing coata;/an nnalysia of circulation potential; on an 
analysis of advertising potential. Tlioso figures woro ob¬ 
tained from my consultations In tho Washington Chumber of Com¬ 
merce, various local merchants, like Julius Oarfinkle; with 
people experienced in the publishing business, like Philip 
Wyman, of the McCall Company; with pooplo who are prominont 
in the paper manufacturing business supplying paper to well 
known national publications, like Mr. Wallace, of the Pitts¬ 
burgh Paper Company, who supplies the paper to tho Now Yorker 
magazine. Those people considered my figures not bluesky, but 
reasonable, on the assumption or basis of experience, to the 
extent that they expressed themselves us interested in possibly 
becoming parties — not "they" — 1 should correct myoolf on 
that. Mr. Wallace,of the Pittsburgh Paper Company, who has 
had a great deal of experience with magazines, oxpiesood 
self sufficiently interested to intimate that his company 
»ight be willing to come in on this venture if we were success¬ 
ful in securing other capital which we required. 

v « ,vr Hid editorial department? 

Q, Who was to have charge oi 

A Mr. Pearson. 

0 . was that thought made known 

l-mrod the schedule? 

A Yes; it watt. 


at the time you pre- 






iur • 


Wh 1 l*mill \ • 




II you will I < \ I i no 


/’ o m | mm l w 1 II i my • ro 


n r» ’ 


oxaiuI nak ^ ° n 

Ml* . Love LI.# Thin In In cm n n mo 1 . 1 1 *i i w \ LI i I I m n a 1 1 11 ■ 1 I , Mr. 
Whl tiiUin* I wunlni-l l.o hmL him l ho »|umi 1.1 . .i m ho loro l M/rond I.»• 

or 

lt/bbjeotetl Lo It. 

Tho WlLnoen# Yon. .1 I. wmi do f 1 n 1 l.o I y on I I •> \nxn\n of Ml*. 
Pearson soau.nlup; mlLU.vlul control ..r Mm him mkIi.m, .HI. the 
type of editorial policy which lie had outlined, 
lly Mr. WI .1 l.man : 

q it wuu all Imnod, however, upon Tim Waal. 1 ugtonl an 
magazlno, which did have a ouhomd. p l.lon of l ^dOO or U| , 00 U 

people, did it not, at the time? 

A No; It wan not. An » mattoi* of fact, H wan « 

matter of very serious debate whether H wan advlaahta to Ud<e| 
over The Washingtonian at all. 1'hut wau one. of I he W« 'Iraw- 

I 

backs. 

q Wasn't your prospectus based on the fact that you j 

were to take over Tho Washingtonian? 

A That Is right. Quito true. 

q And The Washingtonian was to be uaed as the bnol. 
bone for the new magazine, wun It not. 

A Thut la true. Quite right. 

Mr* Lovett, your Honor, I object to the ,u ta i.u.,ou of 

this exhibit, ua not bolnf! rolevunt «»l not.. for 

. i „ r.oonnmU.utlim which never took 

reason thut it Is haaod upon a n l< 

Place. It is not before your Honor. I* i* baaed upon a con¬ 
nection with tho magazine of 1 ) « 1 ' U0UH wh "'" UU ’ 

, ,. ll0 office**, anti who abandoned 

ma guzlne refused sdmlssion u. m 

'iherefore, th,l« can have 

“U connection with the iiingur.lun. 
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Mr. Whitman. 


relevant 


On my theory, it is not. Here is 


concern that had. no 


future; it was bankrupt. And yet these very people who say it 
was done with, are go_ng out and hawking it about and sayinp - 
it is going to have a net profit, at the end of five years, of 
1576,000. 

(After further argument on the objection, which 
was not made a part of this record at the direction of 
the Auditor, the following occurred:) 

The Auditor. I will let this in the same as the other. 

If the other goes out, I will also let this be stricken out. 


(Schedule marked "Return on 
Investment" was marked Plain¬ 
tiffs Exhibit B, and the 
same was received in evidence 


By Mr. Whitman: 

Q Mr. Brownell, v\hen did you first come to Washington? 
A In May of 1951 . 

Q, Who did you deal with? 

A Mrs. Banister and the manager of the Hotel Mayflower, 
whose name I do not recall now. 

Q, You were familiar with the fact, were you not, that 
this was a corporation from the inception of your dealings 

with it? 


A 


Yes; I was. 


A 


And you knew about the corporate set-up? 
No; I knew nothing about it. 


You did know that Mrs 


tfrs. Banister was the editor oi 


the 


ma gazine, did you not? 



$!f2 


U3 


uo or mo.t-ei'ia.li'fcy so far as the 


oe case is concerned. 


l\r . Whitman. 


On their theory of the case it is relevant. 


On my theory, it is not. Here is a concern that had no 
future; it was bankrupt* And yet these very people v/ho sa;^ it 
was dons with, are go_ng out and hawking it about and saying 
it is going to have a net profit, at the end of five years, of 
§576,000. 

(After further argument on the objection, which 
was not made a part of this record at the direction of 
the Auditor, the following occurred:) 

The Auditor. I will lot this in the same as the other. 

If the other goes out, I will also let this be stricken out. 


(Schedule marked "Return on 
Investment" was marked Plain¬ 
tiff's Exhibit B, and the 
same was received in evidence.) 


By I.!r. Whitman: 


Q. Mr. Brownell, when did you first come to Washington? 

A In May of 1931• 

Q 'Who did you deal with? 


A Mrs. Banister and the manager of the Hotel Mayflower, 


whose name I do not recall now. 


Q You were familiar with the fact, were you not, that 
this was a corporation from the inception of }our dealin 0 s 


with it? 


A Yes; I was. 


Q, And you knew about the corporate set-up? 
A Ho; I know nothing about it. 

'I You did know that Mrs. Banister was 



the editor of 







hi 


hk 


A 

Q 

A 

Q. 

A 

Q 


I did. 

And yov knew that it was a corporation? 

Yes, sir. 

And you are a newspaper man, yourself? 

Yes, sir. 

And you know that editors are not changed except 
by corporate action, do you not? 

A That, technically, I would not say, whether it would 
reauire a board of directors to change an editor, or whether 
t he president and general manager of a corporation would have 

authority to do that, themselves. 

3 Who was the president of this corporation? 

A I don't know that. I may have known, but I don't 

know at this date. 

th© 

Q So far as/corporation was concerned, who did you 
deal with? 

A With Mrs. Banister and the gentleman at the hotel 

who had an Irish name, I think O'Brien,, or something of the 

sort. His name I don't recall now. 

Q now, what notico did you ever have from the oorpora-, 

ticn that Mrs. Banister was no longer editor of the magazi 

A None. 

Q None? 

A None. 

5 And she remained editor of the magazine, so far as 

you know, during the whole time that you were there, did she 

not? 


A Absolutely; yes 

, t - you stated that first you wer 

0. Now, who was it ^ 


e 



instructed not to use the telephone; and then you v.ere in¬ 
structed not to write letters, and instructed that the 
stenographers were not to write letters for you. 7/ho gave 
those instructions? 

A iVho gave them to me, or to the stenographer? 

0 Well, both. 

A The stenographer informed me that she had been told 
by Mrs. Banister, if my recollection is correct, that I was 
not to use the telephone; and she also told me that she had 
been instructed by Mrs. Banister not to take any more dicta¬ 
tion from me. 


Q So far as you know, the instructions came from Mrs. 
Banister, the editor-in-chief? 

A So far as I know. 

Q Now, did you have any agreement with Mrs. Banister 
or the corporation to pay you any money unless there was a 
reorganization? 

A I had no understanding to pay me any money if there 
was a reorganization. 

Q, Now, you were brought in by Mrs. Banister, were you 
not, for the purpose of trying to reorganize the company? 

A Mrs. Banister asked me to come down, first. I was 
taken by her to see the man at the hotel whose name I cannot 
give you, and it was with them jointly that this understand- 

ing and agreement was made. 

q In other words, it was an attempt to reorganise the 


m£ *Fazine, beginning as early as May, 193 1 > 


is that not true? 


A There was an attempt made, 3 0o > 
w hat i was doing from then on. 


definitely. That is 








Q 


That i!> A - tA ‘ y°' 1 wor dr, 1,.,. from , 

Right• 


s!)5 


U6 


A 


non on? 


Q uld you hr.vo anything u dr. v ,lth 
policy of too magazine? 

A No. 

Q ^o that you had no agreement with 
such, The Washingtonian publishing Company, 
to pay you for anything? 


the editorial 


the magazine ae 
or Mrs. Banister 


A No, sir. 

Q .Vhen were your services terminated? 

A ‘/elJ , I considered them terminated by being locked 
out of the office. I cannot give you the exact date, but it 
was some time prior to Thanksgiving of 1931 . That would be 
the latter part of November. 

Q Was there any difficulty between you and Mrs. 

Banister prior to the latter part of November, 1931 ? 

A Well, I think v/e had minor frictions almost from 
the start, but nothing that you would call a real difficulty. 
According to my recollection -- of course, this is some time 
back — but I would say that the real difficulty did not start 
until some time in October when the copy for the November issue 
was Soing to press. 

Q And that related to the fact that Mrs. Banister 
lr ‘ 8 isted upon seeing what was going into the magazine before 
went out, did it not? Insisted upon having a hand in the 
*' f, > so to speak? 

A More or less, I would say that was a correct state¬ 

ment. 

Q 


Now, do you recall , In Ocbobor, 1V51» receiving, a 



letter from Mrs, Banister? 


A No; I do not. There may have been such a letter, 

Q You stated that your services terminated about the 

latter part of November? 

A I would say so; yes, 

Q Nov/, let me refresh your recollection for a moment, 
and let me see if I can do so without referring to this letter. 

As a matter of fact, did not Mrs. Banister write you a 
letter about the 15 th of October, stating that your services 
were through and done with, and give you the reasons therefor, 
and then later the matter was patched up through the interven¬ 
tion of Mr. Pearson, and you did carry on until some time in 

November, when you were finally locked out? 

A Frankly, I do not recall. If there is such a letter, 

it is doubtless authentic. 

q Look at that copy, and see if you can identify that 
as a copy of a letter that you received (handing document to 
the witness). 

A Yes; it begins to look familiar. You don't mind if 

I read it all th^way through? 

Q No. Go ahead and read it, 

A Yes; I haven't any doubt but I received such a 
letter, though I had no recollection of it until you brought 
this to my memory. 

Mr. hitman. I now offer this copy of this letter, which 
has been identified by the witness as having been received by 
him, it being a letter dated October 1 5 , 1931. and addressed 
to Mr. Frederick 0. Brownell, University Club, Washington, 

D. c., and signed by Mrs. Blair Banister. 1 offer it in 
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evidence as Plaintiff»s Exhibit c. 

& r * Lovett. Your Honor, I have no objection to the 
letter, if we ma> assume, as I assume v/e may, that it is not 
to be taken as to the truthfulness of any of che facts stated 
therein, cut simply that such a letter was written by Mrs. 
Banister to the witness. 


(Letter dated October 15 , 1931, 
addressed to Mr. Frederick 
G. Brownell, and signed by 
Mrs. Blair Banister, was 
marked Flaintiff T s Exhibit 
C, ana the same was received 
in evidence.) 

Mr. Whitman. I notice that on this Plaintiff^ Exhibit 
C there are certain pencil memoranda on the margins of the 
secom page thereof. I cannot identify them, and don»t know 
that they were on the original when it was sent. 

By Mr. Whitman: 

Vt. Brownell, can you state whether the letter widen 
you received had these written notations? 

A I an sorry, I cannot. 

Q But the rest of it you can identify as having been 
received? 

A Yes; I think I can say I received such a letter. I 
don’t know whether the matter is vital, or not, but j. coula 
say that I received a similar letter, but I can say that there 
night be circumstances that the letter was written ana t..at 
was the carbon of the original letter, and the notations 
made later. But I can say that substantially such a letter 

was received. 

m,-. Whitman. I will offer the letter subject, however, 

to further identification of the pencil notations thereon. 



dut, of course, t e only identification relates to the pencil 
notations, and not to the v/hole letter. 

hr. Lovett. Your honor, may I interrupt? At the time 
the exhibit was offered in evidence and admitted regarding the 
prospectus as to the profits, and so forth, which they expected 
to make out of the reorganized corporation, I assumed that 
this exhibit and the same ruling, so far as I am concerned, 
that you made in connection with hr. Whitman, namely, that 
ne will have the right to make a motion to strike out; is that 
the understanding? 

fhe Auditor. Yes; that rnay be the understanding. You 
do not object to that, do you, Mr. Whitman? 

Mr. Whitman. Ho, sir. If one goes out, it all goes out. 

Mr. Lovett. That is a reciprocal arrangement, back and 


forth? 

'The Auditor. Yes. 

By Mr. Whitman: 

q Mr. Brownell, I haidyou a four-page document, dated 
August 6, 1931, addressed to the receivers of The Mayflower 
Hotel company; and at the end of the third pare it has the 
words "Respectfully submitted", and below that. In typewrit¬ 
ing, "Frederick 0. Brownell". And I will ask you whether 
you con Identify teat as a copy of a letter that you wrote 
to the receivers of The Mayflower Hotel Company. 

A Yes; I think I can. 

Mr. Whitman. I now offer that In evidence as Plaintiffs 


Exhibit I). 

ilio Auditor. 


VAi will take a recess until 2:00 o'clock 


thin afternoon. 



I,r. Lovett. And we can look at this during the recce 
The Auditor. Yes. 

('Thereupon, at 12:50 o'clock p. m. , a recess was 


taken until 2:00 o'clock p. m. of the same day.) 
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The hearing was resumed before the Auditor at 
2:00 o'clock p. m., at the expiration of the recess. 

The roupon, 

FREDERICK G. BROWNELL, 

the witness under examination at the time of the taking of 
the recess, was recalled and, being further examined, further 
testified as follows: 


CROSS-EXAMINATION — Resumed 
By Mr, Whitman: 

Q. Mr, Brownell, you have brought with you a copy of 
the November, 1951, issue of the magazine. The Washingtonian. 
Will you look at the title page thereof and read the pub¬ 
lisher's announcement appearing at the bottom of that page? 

A (Reading) "Publisher's announcement. Published 
monthly by Marlon Banister for The Y/ashingtonian Publishing 
Co. Publication office, Eckington Place and Florida Avenue, 
Northeast. Editorial offices, 1705 L Street, Northwest, 
Washington, D. C. Copyright, 1951, by The Washingtonian Pub¬ 
lishing Company." 

Q. That is the same notice, is it not, that appears 
upon the title page of The Washingtonian for December, 1951, 
which has been offered in evidence as Plaintiff's Exhibit No. 
6? Do not those two correspond (handing document to the wit¬ 
ness ) ? 

A I should say they were identical. 

Q Now, will you look at the October issue of the 
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magazine and see whether you find any such notice in the 
October edition. 

A Yes, sir. 

Q What do you find there? 

A Do you want me to read the entire article? 

Q, Yes, if you will. 

A (Reading): "Published monthly by Marion Banister 
for The Washingtonian Publishing Co. Publication office, 
Eckington Place and Florida Avenue, Northeast. Editorial 
offices, I 705 L Street, Northwest, Washington, D. C. Copy¬ 
right, 1931> by The Washingtonian Publishing Company. Entered 
as second-class matter, November 16, 1928, at the post office, 
at Washington, D. C., under the Act of March 3, 1879 ." 

Q The October and November copies of the magazine are 
your personal copies and you do not want to leave them? 

A I will leave them. I will be glad to get them back 
after you are through with them. 

Q Were you familiar with the publication of the maga¬ 
zine from May until October? 

A Fairly familiar with it. 

Q Can you state whether or not the magazines for those 
months carried a similar notation with regard to the copyright? 

A I can't say definitely, but I would assume that they 

i 

did. 

Mr. Whitman. Now, I again renew my offer of the latter 
of August 6 , 1931, to the receivers of The Mayflower Hotel 
Company, which has been identified by this witness as having 
been written by him to The Mayflower Hotel Company, and X ask 
that it be marked as Plaintiff's Exhibit D« 
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Mr# Lovett. T have no objection, except the one I made 
to the schedule of profits, and its materiality. 

The Auditor. Very well. 

(Letter dated August 6 , 1931 ? 
to the receivers of The 
Mayflower Hotel Company, by 
Frederick G# Brownell, was 
marked Plaintiff 1 s Exhibit D, 
and the same was received in 
evidence.) 

By Mr. Whitmans 

n You have made statements about the preparation of 
the prospectus that you were using for the reorganization of 
The Washingtonian magazine, and was not that prospectus on 
the basis of taking over a going publication which had 

already acquired a valuable and local circulation andjsecured 
a certain degree of recognition from advertisers in both the 
local and national field? Was it not also in taking advan¬ 
tage of the business experience gained by the writer in pub¬ 
lishing a similar magazine during the last three years that 
was you, v/as it not? You were the v/riter? 

A Yes. 


hr. Tumulty. Are you reading now from the prospectus? 

Mr. 'Whitman. I don't know whether it is, or not. 

Mr. Tumulty. I think the questions are answered by the 
prospectus itself. 

By Mr. Whitman ♦ 

Is that a fact, Mr. Brownell? 

A Ye3 ; it is. 

If i may develop that a little further: It was on the 
basis of our caking over The Washingtonian with the experience 
of Mr. Pearson and Mr. Alien and his associates in running the 
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editorial staff on the basis of that reorganization. One of 
the hardest jobs I had to do was to sell Mr. Pearson and his 
attorney, Mr. Hanson, on the advisability of taking over The 
Washingtonian at all. They felt that they could probably use 
the capital which was to be invested to much better purpose 
starting entirely from scratch. Had I been entirely an out¬ 
sider I might have agreed with them. However, I was down here 
and I was under obligations to the Mayflower Hotel management 
because they were, more or less, financing this venture, to 
the extent of my room and board, while I was here, and I felt 
it incumbent upon me to make the best show I could for the 
promotion on the basis of the present Washingtonian rather than 
going out and starting a new magazine from scratch. 

Mr. Whitman. Nov/, if the Court please, I move that that 
part of the witness's answer, other than that which is the 
first sentence in the ansv/er, be stricken out because it is 
not responsive to my question. 

The Auditor. Do you object to that? 

Mr. Lovett. Your Honor, he is merely explaining the 
answer. Many questions cannot be answered categorically, and 

he has the right to explain it, 

Mr. Whitman. I do not think that is an explanation of 
the answer at all. My question was definitely whether one 
one fact was not taken into consideration in the prospectus 
in endeavoring to enlist new capital. It seems to me u.iat 
that entire answer, after the first sentence, is not respon 
sive. After the "Yes; it is", I move it be stricken out as 

not responsive to the question, 

Mr. Tumulty, I think there were two questions. The 
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witness might have been trying to answer the two questions. 

,p he Auditor (addressing the reporter). Will you please 
read the question and answer? 

(Thereupon the reporter read the question and 

answer referred to.) 

Mr. Whitman. I renew iny motion to strike the answer. 

The Auditor. I will let it stand. The motion is over¬ 
ruled. 

hr. Whitman. Exception noted. 

That is all I have to ask the witness. 

Mr. Lovett. No further questions, your Honor. 

(The witness left the stand.) 

Mr. Lovett. Mr. Rixey Smith, of whom we have heard so 
much mentioned, was called out of the city because of the ill¬ 
ness of his wife, to take his wife south. He dictated a state¬ 
ment before he left concerning this purchase of the article. 

Mr. Whitman had asked me if I would object to allowing this to 
go in as the testimony which would be given by Mr. Smith if 
he were here, and I said I would be perfectly willing that that 
should be done. It is signed by Mr. Smith and was dictated in 
Mr. Whitman's office, and I am perfectly willing that it go in 
at the present time, with the right to Mr. Whitman, if he sees 
fit later on, to call Mr. Smith. I think probably we will get 
more out of the way today if this procedure were followed, and 
I am perfectly willing to go ahead with that understanding, if 
that would be satisfactory to your Honor. 

The Auditor. It is satisfactory to me. 

Mr. Lovett. I have no objection to his calling Mr. 

Smith later on if he thinks It is necessary to do so. I would 
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like to get as much out of the way as possible today. 

Mr. Whitman. If the Court please, if Mr. Lovett will 
stipulate that if I.ir. Rixey Smith were called as a witness 
on behalf of the plaintiff he would testify under oath to the 
facts contained in the statement which I have before me, dated 
November 25, 1959 

Mr. Lovett. It is perfectly agreeable to us that this 
te considered the testimony which Mr. Smith would have given 
under oath had he been present here today. Of course, we do 
not stipulate that what he says is true, btit that this is 
his testimony. And we are waiving cross-examination in doing 
so, of course, unless Mr. Whitman should decide later to call 
Mr. Smith, which he will have a perfect right to do sofkr as 
we are concerned, and at which time we would have a right to 
cross-examine him. But we agree that this may be considered 
by the Court just as if he were here and testified under 
oath. 

Mr. Whitman. Of course, I would want to reserve the 
right to call Mr. Smith in person at a later date. I under¬ 
stand that he will be here shortly after the first oi the 
month, and this does not cover the entire matter concerning 
which I want to examine him. But with that understanding, 
that I have the right to call him and examine him in elabora¬ 
tion of this statement, I am willing to let it go in on those 
terms. 

Mr. Tumulty. You are offering that, Mr. Whitman? 

The Auditor. He has proposed a stipulation to that 

effect, md you have agreed to it. 

r. Lovett. We are stipulating that if Mr. Smith were 
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lull- 


ho W' it I cl l.oill. 1 f; under imUi an folj 


own, -- oriel then v/e 


will ol.Low this l.( bo copied Into Lho rocord. at this point. 
Mr. Whitman. Tim l In right. 

Ml** l.o vo 11. Oi course , It In ot tbo Instance of Mr. 
Whitman tlint thl n in bo I rip; put In. Mi*. 11m ith in not our y/lt- 
noflM* Tlu.il In understood, T urn sure. 

Tho Audi to)*. 1 understood ho wan a prospective witness 

for tho plaintiff. 

Mr. Lovett. '[’hat is correct; and not being here, v/e are 
perfectly willing that thin go in u3 the testimony which Mr. 
bmith would givo if ho wero hore. And this need not be an 
oxhibit, but just copiod into tho rocord at this point, just 
as though ho wore here and wont on tho stand. 

Tho Auditor. And you agree to it? 

Mr. Lovett. Yos; v/o agree to it, with the understanding 
that Mr. Whitman has explained. 

Tlie Auditor. That he is not precluded from calling Mr. 
hmith, if he wishes to do so? 

Mr. Lovett. Thut is correct. 

Mr. Tumulty. And right of cross-examination by us? 

Mr. Lovett. That 13 correct. 

('lho stipulation referred to above is as follows:) 

November 25> 1939* 

Sumo time after January 1, 1932, Drew Pearson 
called mo and asked me to have lunch with him and I 
hid. After discussing many other matters he casually 
fluid that ho would like to use the factual material In 
t-ho artiole h TUJj! M U , ( I'Hhi }ODS n that was published 



in the December issue of the ".Vashmgtcnian. ... --F*. 

l. s , that as far as I was personally concerned he could 

use the factual material, fothinr: was saia atcuo 

use of the facts that _ had ^auh-rec, 
paid for the use ox 

, offered hid «• tain notes that I had — - * l8h 
ha d not been used, which offer he did net accept. 

hereafter, and before the publication of tr.e booh, 

Dre w Pearson sent me a check for SfO.OO. 1ST reccllec- 

, , -n his letter is as follows: »h_t< 

tion of what he said in his letter 

it was a mere bagatelle; that he wished he coula give 
mor e, but that it would in some degree repay me for ahe 
hard work that I had done on the article." There was 
no indication that he was using the article verbatim, 

or anything of that kind. 

Sometime thereafter the book was publishes 

was astounded to learn that they had taken la-.gu-^ 

of the article that I had written, as well as the factual 
material, and practically incorporated it into their 
book, "More Merry-Go-Round," At r.o time 

to Robert S.Allen or Drew Pearson the article, -or - 

consent that it should be lifted and put in their took, 
"More Merry-Go-Round, " or used in such manner as it 

appears in "More Merry-Go-Round." 

Rixey Smith. 


Mr. i.ovett. I would like now to recall Mr. Pearson. 
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"hereupon, 


drew pjap.sci; 


- <a y r. rr 1 "ir.Q 6 . 1 UT tO,er 

•3 V c. n r"’r* f* 11T' e n— 9 

J r ...< fnec ana, oeir.^ x 
lY as recalled as a. 

testified as follows : 

birec: ^xAKirATici; 

By IT. Lovett; 

plaintiff’s Exhibit C, wnicn 

g IT. Pearson, I snow „> 

. . _ , I c-toe^ addressee to IT. 

ls doted oototer 15, W 1 > ird 15 “ 

in sicned by Lira. tlair canister, 

Frederick 0. Brownell, -i?nea „ 

direct ptrtlcultr rentier. to to, t,lrd P- S r*pn on 

page 2, which reads: 

.« has cot. to =y attention that a number of 

. „WfO 0 e the corpora- 
letters nave teen Witten from the o.-ic. 

„„ V.-.T ?T Brew Pearson, in whicn, 
tion and signed by you, or b„ 

without „y sanction, you have attenpted to set out the 

Policy of the magazine and In so»e of which you have 

given directions in regard to both tne editor-~l 

„„ , 0 nr the corporation. This proceed- 

the business affairs oi tne 0 

. t end consistent and obviously has 
ing has been consts-it ana P - 

i to consult me or to 

boon carried on without any a 

take directions from me* 

■» o t* hr q beer marked Dei sndant s 1 
IT. Pearson, I show you what has been ma 

Exhibit D, and ask you to state what ‘-hat is. 

A That is a letter from Mrs. Blair Banister to me, 

bated October 15, 1951, fche 3an;e dtte &S th ® ° tiiSr l0tter * 

Do you v/ar:t me to read it? 

r. an. Ho; I would like to sea It before you 


mud tt 
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(Mr. Whitman examined the paper in question. ) 
j,i r , Lovett. I offer this in evidence as Defendants' 


Exhibit D. 

Mr. Whitman. 


No objection. 


(Letter dated October 15 , 

1931, addressed to Mr. 

Drew Pearson, signed Marion 
Banister, was marked Defen¬ 
dants' Exhibit D, and the 
same was received in evi¬ 
dence . ) 

By Mr. Lovett: 

Q. Now, Mr. Pearson, I show you what has been marked 
as Defendants' Exhibit E, and ask youto state what that is. 

A This is a letter dated the same date, October 15 , 

1931, addressed by me to Mrs. Elizabeth Onativia, 122 East 
61pth Street, New York City, but which was never mailed. 

Q is this in relation to the letter which has just 
been admitted in evidence as Exhibit D? 

A Yes; the exhibit D refers to this letter, which is 
Exhibit E. 

Q, This is the letter to v/hich objection is made in 
the letter of Mrs. Banister to you? 

A Yes, sir. 

Mr. Lovett. I offer this in evidence as Defendants' 

Exhibit E. 

Mr. Whitman. No objection. 

(Letter dated October 13, 1951, 
addressed to Mrs. Elizabeth 
Onativia, 122 East fclj.th Street, 
New York City, and signed by 
Drew Pearson, was marked 
Defendants' Exhibit E, and 
the sums was received in 
evidence. ) 
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By Mr. Lovott: 

Q Mr. Pearson, I direct your attention to what is 
marked as Defendants' Exhibit p, and ask you to state what 
that is. 

A This is a letter dated September 19 , 1931, addressed 
to me by Mrs. Marion Banister. 

Mr. Lovett. I offer this in evidence as Defendants’ 
Exhibit F. 

Mr. Whitman. No objection. 


(Letter dated September 19 , 
1951> addressed to Mr. Drew 
Pearson, 2622 Dumbarton 
Avenue, Washington, D. C., 
signed Marion Banister, was 
marked Defendants’ Exhibit F, 
and the same was received 
in evidence.) 

By Mr. Lovett: 

Q Mr. Pearson, some time after January 1, 1932, did 
you call Rixey Smith and ask him to have luncheon with you? 

A No; I did not. 

Q Did you have lunch with him at any time between 
January 1, 1932 , and the time "More Merry-Go-Round" was pub¬ 
lished, in August, 1932? 

A No ; I did not. 

q Did you ever personally discuss with Mr. Smith your 

desire to make use of his article on Ogden Mills? 

A No } I never did. 

q i n your previous testimony I believe you vised the 
word "we" in referring to your purchase of the right to use 
the article. Who did you mean by "we"? 

A uy "we" I meant Mr. Allen und myself. 

Q Who had the negotiations with Mr. Smith regarding 
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vour use of U* Article? 

A 1r. Allen. 

0 After you p rchiiued this rtioU, aid you hove ,„y 

conversations v/ith Ii.r, Smith regarding it? 

A Yea; I had a conversation with him, as I said before, 
in September, 1952. 

q That was after tho book was published? 

A The book was published August 9, 1932 , and this 
took place two or three weeks afterwards. 

.Vhat was the substance of that conversation? 

A Rixey, first of all, congratulated us on the book. 
Then he said that Mrs. Banister was very irate that a part of 
his piece "The Mills — of the hods" was used in the book, and 
she was going to sue us. Rixey told her that she could not 
sue us because he had given us permission to do so. In that 
conversation she became irate and hung up the receiver. I do 
not Know whether he hung it up or she did, but the conversa¬ 
tion was abruptly ended; and since that time we have had 
several discussions about it, always in a friendly manner, and 
he expressed a great regret that this should have occurred 
over an article that he had sold to us. And he expressed great 
regret that he v/as the cause of v/hat he said — he used the 
expression "spite suit". 

Q Who wrote tint part of the chapter, "The Wizards of 

Reconstruction"? 

A I did. 

Did you have before you any notes used by Mr. Smith? 

A No notes wliutsoevor. I never saw any notes. I don't 
know thut l_r. -milth had used any notes. 
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t believe you stated that you wanted to use the 
Q, x 

because yorlwere pressed for time; is that the answer? 

9 r tid e 

yes; we were due to finish the book in July. We 
A 

did not actually finish it, I believe, until about the first 
f August, and that was the reason that we, — that is, Mr. 
Alien did approached Mr. Smith regarding the use of that 

article . 

Mr. Whitman. If the court please, this witness has been 
called and is being examined along the line to which my 
previous objections went, but I assume that without my repeat¬ 
ing the objections, my objections go to that same line, and 
the same ruling, and the same right to move to strike out? 

The Auditor. Yes. 

By Mr. Lovett; 

Q, When you and Mr. Allen decided to purchase this 
article, or asked permission to use the article, why did you 
particularly need that article? 

A We did not particularly need it. We were in a 
hurry, v/e had a lot of stuff on ter. Mills and Mr. Meyer 
regarding the Reconstruction Finance Corporation, which they 
then ran. we could have dug it up ourselves. I knew about 
this article, however, having talked it over with Rixey before 
he wrote it. And, also, I told Rixey that I thought he should 
have gotten some money for the hard work he did for The ,<ash- 
-ngtonlan, that he had not been paid for it. 

hid you write to Rixey Smith at the time you sent 
the check for $> 30 ? 

A yes. 

1 show you plaintiff's Exhibit 12, and ask you if 
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the long debit column on Jhe Washingtonian. 


"Best regards, 


"Prow Toarson. 


q Mow. did you understand that you had -- What, oio 
vou understand you had a right to do when >on purchased this 
art i clc*Y 

],r. Whitman. I object to that, as to what he understood 
hr. Lovett. It; all goes to the question, your Honor, 

«s to whether or not he had an honest belief as ro whether 
or not he had a right to use the material; whether or not he 
was right is not in point any more than was the fact that the 
Classified Geographic vs. National Geographic Society, the 
cane to which i referred, in which the Court took into con¬ 
sideration the fact that lie had an honest belief, and that 
he hud a right to do ao. W« an® not calling :tn question at 
u 11 whether nr not Mr. Pearson was right. It is a question 
of win I. Jin believed to he his rights. 

Tin, Auditor. J think 1 Will let It In for that pur- 


JJOJ4I), Mlllijwol/ to yowv rtXOtfpti 1 Oile 
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r. "hitman. I would like to hi ve a further objection to 
it. 1 object to it for two reosons. V/hat the man ! s original 
understanding is, I do not think is a matter of fact upon 
wnich he can offer testimony. He can offer testimony as to 
-hat he did and why he did it. He has already told that, 
rut when you come to the question of his understanding -- whet 
do you mean by "understanding"? Understanding with Pearson, 
or with whom? 

Hie auditor. Do you mean intention? 

Mr. Lovett. What he understood he was purchasing. He 
sent him $50 for the use of the article. V/hat did he under¬ 
stand he had a right to do? Were there any restrictions 
placed upon the use of the article? 

Mr. Whitman. It seems to me that this witness has 
already testified to v/hat he did* Now, is he going to be 
allowed to say v/hat he intended to do, as v/ell as what he did? 

Mr. Lovett. No; it is not what he intended to do. It is 
what he considered he had a right to do. Pie paid $50 for 
this article. He certainly has a right to state what he con¬ 
sidered he was buying. Now, v/hether or not he was right is 
a different thing. 

r. Whitman. fhe interpretation of the contract is 
always for the Court. He has testified what he has done. 

Mow he is going to be allowed to testify to some interpreta¬ 
tion that he had contrary to the interpretation that the Court 
would put upon the contract. It seems to me that all he car 
co is to testify to what he did, and when he has done that he 
Is through. He cannot testify as to what his understanding 


of the contract was. 
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quest!on? 

(i’ho reporter rend the last ouestion, as above 
recorded. ) 

m.c Mtnass. If we wanted to one any part of the article 
- „e wanted to be fair with our colleagues, we certainly 
would have gotten pern,lesion. . ayhe .hot you have in nrlnd 
is that frequently In writing an article you dig up material 
at the library of Congress, and if you do not use it - every 
writer digs up material and uses it in his own words. 


By Mr. Lovett: 

q In other words, factual materials 
A Factual material. We could have gotten all the 
material we wanted. We had a let already on Ogden Mills. 

o Were you interested in using it in this particular 


case? 

A In this particular case, as I have already said, I 
told Rixey he had done such a swell job I thought he should 

have some money out of it, and I thought this would be a good 

idea both from his and from my viev/point. 

^ You told him that in this letter? 

A Yes, sir. 

Mr. Lovett. That is all. 


CROSS-EXAMIhATIOY 
3y Mr. Whitman: 

Mr. Fearson, just two questions that I want to ask 

you: 

You produced t) ese various exhibits, D, E, and F. Did 
^ou keep a file on the correspondence between yourself and 
M~s. Banister? 
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A Af; far an i v/a a a bio, ;/oa. 
g fourth */f lot ora if "'bat f : ' 

A Yon, sir. 

q you hud no difficult in findin.; that correspondence, 

did you? 

A Vo. 

ur . ,/hitman. Taut iu ull 1 have, if the Court please. 

(fhe witness left tne stand. ) 

Lovett. I will call Hr. Allen, if your honor please. 

Thereupon, 

P.0E2RT S. ALLE1I 

was called ts a witness arid, having been first duly sworn, was 
examined and testified as follows: 


direct 2m:i’;ATior 

By Hr. Lovett; 

r, live your name , address and occupation. 

A Robert 3. Allen; newspaper reporter; 1525 2c th Street 

Northwest. 

Are you the same hr. Allen to whom hr. Pearson has 
referred as being co-author of the daily column the ".-ashing- 
ton Lte rr y - G o -Round ff ? 

A Yes, sir. 

q A re yo also the co-author of "Washington Merry-Go- 
pc i d" end "I/ore iter y-Go-F:ound M ? 

A Yes, sir* 

L/d you hear tl e te tl' or.y c ! r» Pearson? 

A Yob, sir. 

oil- /e t at .0 l j t you viere toe one that 
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rrudo t;ho nrrrin omonl. with 1 lx*>y Smltli for Uio uuo of bho 
article "Tho .V 111c -- oV the noda" ; la Lh t correct? 

A Yoo, sir. 

Will you plonao abate the c j rcuma tuncoo aurroimd- 
In thlo transaction; and oloo tho exact nature of tho arrange^ 
rr.cn t with V.v. Smith? 

A Ac I'r. Pearson tostlfiod, it was some time in July, 
and v/e had been pushing up copy on this book; that is, wo were 
retting it out. Of course, v/e v/ore writing the book in addi¬ 
tion to doing our regular newspaper Job, and it was hurd and 
tough, and the publishers were crowding us for it, to get the 
book out, and v/e were behind, and as I remember we promised 
to get this copy in by Monday morning, and Drew callod me up, 
end I dropped over and saw him, and he told me about wanting 
to get this chapter, or finishing up this chapter. 

q Th e chapter on "The Wizards of Reconstruction 1 ? 

A "The Wizards of Reconstruction", and he told me he 
had some material on Mills, and it would save a lot of time if) 
he could use a part of this Rixey Smith article. Ho said, 

-you go up on tho Hill all the time -- I cover Congress 

chiefly, and largely, and I knew Rixey very well, and ho asked 
if I would drop in end talk to Rixey about it, and I said I 
would. And that is what I did. On my way down to tho Hill, 

I dropped in and talked to Rixey in Senator Glass' office. 

txog in /,1a secretary. 1 dropped In there once or twice a 
„ 0 ^, or ,ver-/ other week. That is not an uncommon thing. , 
-r pod in M,d talked to Rlxoy about this thing. He sain, 
"g 1Jro , , 0 ,and use it. Use tho article. Delighted. 

-is Vs a car,pal : n year, and this is a swell chance to give it 
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,, f/ id that Is P'/tjot 
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JV , /e;jvws go ahead and use 5 1 •" 

„„ ,.J.W .»,«« th. Pi.... H« >"■« *1W.0» *""» 
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v ,„, „ f n , „„o , l .ft. T .... . .»e»U» undorfltfinding that 

, ,.«d ..at. tlonchn to ... th. artl olo a. .a »»« flt - 

S Van hi sail ho did not .rant any pay for It, »hy 

o 3 o you pay biw anything? 


/, rtvi.L, 7 then reported back to Drew and told Drew 
w,-.*b happened.. Xn the course of the conversation he said, 
"/That do you think about paying him?" I said, "Without ques¬ 
tion, X think you ought to pay Rlxey." He said, "That is the 
way X feel about It." 

Xt 1« a long time ago, and I don't Just remember exactly, 
i/ufc th* west ton was, J. remember, "What do they got paid for 
these pieces", and he said, "Mfty dollars, which Rlxey never 
//.) t," % said, "Why don't you send him a check for $50?" brew 

sale, "That Is what I will do." And he did. 

0, Md Rlxey bmlth offer to give you any notes on the 
t*t'K 1':Jn tnat b <7 hi d on Ogden MlIl« ? 

A There w&« nothing e*ld about noton ♦ If w# wore 
going to u*e the article wo would not nood any notes, Thera 
*^*5 not bint' noi d about no ton. All wo talked about was the 
nr/ tjr j*i # 'j r ht*i nut u.«3 whole Import « f' the conversation* 


7 i t 5 0 i> n 


men 11 01 oid * 
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o Was the re ever anything oaicl about the using it 
verbatim, or the whole article, or just partly? 

A Nothing. All I said, we wanted to use that article 
in The Washingtonian. Nothing was said, except just a news¬ 
paper man's common sense. There is a very common practice of 
what we call black sheeting. That is, carbon copies. I will 
swap stories with a newspaper man, and the individual man will 
use his own judgment as to how much he will use. Sometimes 
you use the lead line, or sometimes all of it. It just depends 
on how much you are busied, or how much you think your editor 
knows your story. I have known very big newspaper men who 
never write a story; they are always bumming black sheets. 

q was there anything said about second serial rights? 

I believe Mr. Pearson mentioned that. 

A That was the whole thing we talked about. I said, 
"Rixey, we want second serial rights on the article in The 
Washingtonian." That is a technical expression. Rixey then 
knew what I wanted. Every newspaper man who has written an 
article or a book, he always hopes to sell second serial rights, 
just about that time I had sold an article — a little later 
than that — about the time the thing broke, an article that 
appeared in Mercury, on the then President-elect Roosevelt. 

The Literary Digest wanted that article, and they paid me for 
it. When I said "second serial rights", Rixey knew what I was 

talking about, and that is the way I approached him. 

q Did Mr . Smith indicate that he still had the right 

to dispose of the second serial rights, or did you assvune 
that ho bad? 


j'e nuvur sn 


id anything about that he had, 


or did not. 






v'lwr ny iva Jus l no wuostlor Ur 1 he hnd the rUht to dispose 
of U If ho saw at. :hor.' was nothing $nld about It In the 
corn* rsntlon. K\\oy said, w Suro, <o abend and use it. Tl 

vj l N ic\ you over have luncheon with hr. Smith in connec¬ 
tion with this transaction? 

A Luncheon? 

Q \os. 

A No: I never hnd luncheon with hr. Smith, 
o Never nt any time? 

A Never at any time. I have lunched, on occasions, 

with Rixoy in the Press Rostaidant, on the Senate side, at 
n big round table there, and I have sat down with Rix8y there. 
Not In the last few years, but I have had it. 

Mi'. Lovett. That is all. 

CROSS- SXAM IN ATI ON 
By Mr. Whitman: 

q When did this conversation between you and Mr. 
Smith, to which you have testified, take place? 

A Some time in July, sir. I can*t fix it exactly. 

It whs some time In July. It whs In Senator Class’ office, 
there on the third floor of the Senate Office Building. I 


used to drop in very regularly* 

were you familiar with the article as it 

in The Washingtonian? 

* ho, sir; I whs not. I hnd vend it just like I 
reiul n lot of mUjurines. I was not familiar *ith the article. 
T just knew that there had keen this article. As a matter of 
fuot, T hnd written one for The New porker, what they call 
plvni e. C think it was before this thing geared, and I 
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just never 


it was all sort of familiar with mo, 


unci 


I know 


this -- 

By the Auditor: 

q y 0 u read it in The Washingtonian? 

A Yes; just like I rend all tho other magazines. I 
was interested in the magazine, 1 had some sort of editorial 
connection with it, although I knew nothing about Its inner 


workings. 

By Mr. Whitman: 

Mr. Allen, you are a writer, are you not, and have 

been for a number of years? 

A Some dispute it. 

Q I have heard pros and cons myself. 

A I have worked at it. 

Q You have been writing for a number of years? 

A Yes; I have. 

Q Have you ever copyrighted anything? 

A Personally, I never have, no, sir; I have never, 

in my whole life, copyrighted anything that I know of. 

Q As a matter of fact, certain newspaper men or 
columnists, you sell, do you not, what you write? 

A V/e have an agent -- we sell it, but we have an 
agent that acts as business manager. 

You do not sell it; you write it? You do not retain 

the title? 

A Some or? it we retain the title. Some, tho title, 
they buy it, and they retain tho title. 

Somo times you retain the title, and sometimes you 
aoil it outright? 



Ik 


A It varies, back and forth; yes. Our column belongs 
to us. That is copyrighted under our name, and we u3e that 
continually in our columns, and in ma /azine articles, and shen 
on the air. 

q L ut that is a reservation of your right, but 7/hen 
you sell it tc the various newspapers, they are your business 
manager? 

A No, from the fact that it Is copyrighted in our 

name. 

q Copyrighted in your name? 

A That is something we have learned since this came up* 

q I could not take one of your items and use it, could 

I? 

A Yes, the factual material. 

Q I could not use your language, could I? 

A No, sir; not the language. No. 

Q You would be on me right quick, wouldn ! t you? 

A Yes, sure. That is, unless I had made a deal. That 
would be a different proposition. I could sell you anything 
I owned. 

0 Anything that you owned you could sell me? 

A Yes; anything that I assumed ownership of* 

Q You say anything that you assumed ovmership of? 

A I sell a lot of stuff that is never copyrighted. 

For instance, I an' the correspondent for the Phi ladelr.iia 
Record in addition to getting out a column. T sell articles 
to the Tltr-es-Herald when I have an exclusive story. Just a 
week ago this Sunday, 1 sold one. I assume there tnafc it is 
tr.y story, and I sell it to the Times-herald and get a cr.ee.. -or 
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it. 


0 And the Philadelphia record doe3 r.ot oo., ; 

A No, sir; the;? have never questioned it el 

q They a^e entirely satisfied? 

A Absolutely. 

q Because it is pretty good adv&rti3ir^r I or 

Philadelphia Record to have the New York Herald Tri 


ct to 


tr.e 


oun€ 


t o a t'' 


way. 


ha ve 


it? 

A Not the New York Herald Tribune. The Times-Keralc. 
The Philadelphia Pecord is not interested in it at all, — 
advertising. 

0 i am sorry. I thought you said the New York Herald 
Tribune. 

A No, sir; the Times-Herald. 

Hr. Whitman. That is all I care to ask. 

(The witness left the stand.) 

(After informal discussion between the Auditor and 
counsel as to a time for further hearing, at 3:30 o’clock 
p. m. , the hearing was adjourned until such tire as trie 
Auditor and the counsel may agree upon a date for further 


hearing.). 


vn 
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THE WASHINGTONIAN PUBLISHING CO., INC., 

Plaintiff, 


v. 


DREW PEARSON, et al,. 
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Equity No* 

55,^29. 


Washington, D. C., 

Wednesday, June 5, I9I4.O. 

The hearing in the above-entitled cause was resumed before 
the Auditor, A. Leftwich Sinclair, at 10:30 o'clock a. m., 

pursuant to time fixed by the Auditor, by agreement with coun¬ 
sel, 

APPEARANCES: 

* On behalf of the plaintiff: 

Horace S. Whitman, 

Luther E. Angle. 

On behalf of the defendants; 

Eliot C, Lovett. 

Of Counsel for Defendants Pearson and Allen: 

Joseph P. Tumulty. 


PROCEEDINGS 

Mr. Whitman. I should like to make a statement about 


this testimony we are going to offer. Mrs. Banister has 
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already testified in the main case before the Court but, un¬ 
fortunately, that record was not preserved. We are going to 
endeavor to confine our testimony today to a rebuttal of the 
defendants' testimony, and I think that all of the testimony 
which we have of this witness will be rebuttal testimony. We 
are going to try not to put in anything that does not relate 
to what was put in before the Auditor. 

Mrs. Banister, you take the stand. 

Thereupon, 

MRS. MARION BANISTER 

was called as a witness and, having been first duly sworn, was 
examined and testified as follows: 

DIRECT EXAMINATION 

By Mr. Whitma n: 

Q Mrs. Banister, will you please state your full name? 

A Mrs. Blair Banister. Professionally and in a busi¬ 

ness way I was known largely as Marion Banister. 

Q Are you the Marion Banister who was the editor and 
publisher of The Washingtonian magazine? 

A Yes, sir. 

Q Where do you live? 

A At Stoneleigh Court, Connecticut, between K and L. 

Q And your present occupation? 

A I am assistant treasurer of the United States. 

Q Just tell us briefly what your connection with The 
Washingtonian magazine was. 

A My original connection with this magazine enterprise 
began in I 925 , when I was appointed director of publicity and 
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advertising for the Mayflower Hotel, even before its opening; 
and immediately after its opening I set to work to create and 
to edit a magazine which was known then as the Mayflower Leg, 
and was intended as a means of advertising and publicizing the 
hotel. It grew quite rapidly. It filled a need, I think, 
which hod never been filled before; and in 1927, my partners, 


as I called them,--the Mayflower Hotol--and T decided that we 
would make a corporation out of the concern in order to make it 
more independent. Such a corporation was formed-in 1927 under 
all of the legal guards, and that corporation was first called 
the Mayflower Log, Incorporated. 

But the magaine did continue to grow, and in 1928 our 
little group, myself and my partners and the other directors, 
decided to change the name of the corporation to The Washing¬ 
tonian Publishing Company; and that was done at a special meet¬ 


ing of the board of directors. The name of the magazine, in 
order to disassociate it entirely from the hotel, was also 
changed to The Washingtonian, and the magazine became a sub¬ 
scription magazine instead of a distributing magazine as it 
had been under the hotel, chiefly for the reasons that I could 
not secure national advertising as long as It performed any of 
the duties of a house organ. And in order to emphasize that 
disassociation from the hotel, which I was extremely anxious 
to effect, we moved our offices out of the hotel, where they 
had formerly been to not very elegant quarters at Seventeenth 
and L Streets. And those were my offices until the magazine 
suspended publication, and even for five or six months after 


that 


Q Viliat experience had you had in the publication of a 






























magazine? 


A Well, a rather extended experience of probably 18 
years as an editor; as a newspaper writer, and in several cases 
as director of publicity for several large organizations. For 
instance, when I came to Y/ashington, in 1921, I was appointed 
the assistant secretary and manager of the Women*s Division of 
the Democratic National Committee. And I was afterwards made 
assistant director of publicity for the whole Democratic Com¬ 
mittee. While acting in that capacity I established and main¬ 
tained and edited for some years a political publication--very 
small—but which has now grown into what is known as a Democratic 
digest, and my creation of that publication has been recognized 
by the committee and everybody connected with it. 

Q Tell us who was in charge of or at the bead of The 
Washingtonian magazine after the corporation was formed. 

A I was the head of it; there was never any other head. 

Q What was your position with the company? 

A Well, as I tell you, originally I was the editor, and 

the copyproof reader, and general manager of the whole magazine. 
When it became incorporated I was one of the original directors 
with the office of vice president—executive vice president— 
because there was never any president except myself. I managed 
the whole business with the very kind acquiescence of my friends, 
the manager of the Mayflower Hotel. 

Q Did you know Mr. Frederick Brownell? 

A Yes; I have known Mr. Brownell casually in connection 
with my magazine. At that time there was an effort being made 
to establish what they now call a chain of magazines. The 'Wash¬ 
ingtonian was the next in order. The nearest was the one in 
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Buffalo, and Mr. Frederick Brownell was supposed to edit that 
magazine. I met him in the association, and frequently went to 
New York meetings, and Mr. Brownell was managing the Buffalo maga 
zine, and T met him there. 


Q Did Mr. Brownell evor become associated with you in 
the magazine; if so, how was that association brought about? 

A Yes, sir. v 'ell, in May, 1°21, I think it was, Mr. 
Brownell epplied to me, first by letter and later in person, for 
the position of business manager of The Washingtonian. I should 
very much have liked to hove a business manager. Unfortunately 
at that time the magazine was not in position to do so, and I so 
informed * u r. Brownell by letter. But he was, apparently, so 
enthusiastic about the future potentialities of the magazine 
that he decided to come down and talk to me personally, which 
he did. As a result of that visit—Shall I go on? 

Q Yes. 

A As a result of that conference, Mr. Brownell, who had 
become disassociated with the Buffalo magazine, decided to stay 
in Washington to carry on a campaign to raise enough capital to 
expand it into a much bigger plan than I was able to do with my 
rather limited capital. 

Q What position did Mr. Brownell hold with regard to the 


magazine? 


A Of course, he never hold any position in connection 
with the magazine. It was an informal and I would call it a 
very loose arrangement. First, Mr. Brownell could not work 
for nothing, and I entered into on agreement—Well, we outlined 
his duty first. To make a regular prospectus for presentation 
to those we hoped to interest in it, and to build up the figures 
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of what we thought The Washingtonian could become; and then ho 
v/as to present that matter for the edification of the people, 
and arouse the interest of the people we hoped to interest in 
the magazine. In remuneration for that I arranged with the 
Mayflower Hotel to provide him living quarters at the Mayflower 
Hotel; which meant his room and board and other courtesies that 
the other guests in the hotel, whether paying or non-paying, 
would be apt to enjoy. 

In addition to that, I undertook to guarantee to him that 
his traveling expenses should be paid if occasion should arise 
for his going out of the city; and that his hotel bills in New 
York, where I had connections, should always be attended to. 
Those arrangements were absolutely—I mean, it was carried 
through to the last dot. 

Q Did you say that ivi r. Brownell came here in 1921, or 


1951 ? 

A Well, if I said 1921, I meant 1931. 

Q He came here in what month of 1931’ 

A According to my best recollection, I don't think he 
returned to Buffalo after he entered into that agreement. I 
would not say positively, but it was immediately after that 
month. 

Q What month was it? 


A That was May, 1931, wasn't it? I think it was. May, 


1931 . 

Q Y/hat did Mr. Brownell have to do with the preparation 


of the prospectus? 

A I consider that Mr. Brownell prepared the prospectus 
practically entirely. That is what he came to do. I do also 
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remember, however, that he used quite a good deal, if not all— 
but certainly a good deal of the text, we used to coll it, edi¬ 
torial matter, that I had already had in my possession for my 
poor amateurish approach, outlining the City of Washington as 
the center for such a magazine, and the general big scope of 
Uvhat I thought at that timo as the general possibilities of the 
magazine. He incorporated that, 03 I recall it, in his prelimi¬ 
nary sketch for a prospectus, which I admired. It was exactly 
j,what I wanted, and thought it filled the bill much more perfectly 

I than I was able to do. And all the statistical work, as I re¬ 
call, was done by Mr. Brownell. 

Q When you say the statistical work, what do you mean 
I by that? 

A Well, it has been a long time since I have seen that 

prospectus, but I have seen sections of it left behind. But my 

say 

j knowledge of it at the timo, I should/it consisted of figures 

j of what we were planning to do, and the difficulties the maga- 

\ 

zine would have to stand in order to become a notional publica- 
| tion. Various estimates of costs and calculations. I think it 
I also included an estimate of the gradual return—I am not so 
| good at some of those expressions—but the gradual return that 
would return to the magazine throughout a period of years, I 
think four years; and at the end of four years it was a pretty 
satisfactory figure, and it was, of course, the thing I was 
|striving for. 

Q Mr. Brownell prepared those figures? 

A So far as I know. Of course, Mr. Brownell was en¬ 

titled to go where he pleased. He may have gotten material from 
others. But, so for as I know, Mr. Brownell prepared all of 

_ 
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that material in my office, and under my direction. 

Q Now, what authority did Mr. Brownell have, if any? 

A What authority? 

Q Yes. 

A Mr. Brownell did not have any authority at all. He 
did not claim any authority. 

Q When v;as this prospectus completed? 

A As well as I recall, the prospectus had been begun in 
May, and our idea was six weeks, a nd that was the period I had 
arranged for accommodations for him at the hotel; but we were 
not through in six weeks, and I think we went on until about 
mid-July, until the prospectus was actually completed. 

Q When did you last see the prospectus? 

A Well, I saw it constantly; during its period of 
preparation I saw it constantly, and when I had occasion to 
look at it thereafter, up until, I should say, around in 
November. Perhaps I had not seen it or looked at it for 
several weeks, but it was always around where it could be con¬ 
sulted or used. It was used in consultation with various gentle' 
men here, and I suppose otherwhere. I did not hold any strings 
on it. It was paid for by The Washingtonian and I considered it 
my own property. 

I think in the middle of November, when my relations with 
! Mr. Brownell had become—Well, almost untenable, and Mr. 
Brownell, as I learned at that time, was about to leave the 
city—I was conscious that the prospectus was not in the office 
premises anywhere, and I was Quite concerned, because it was 
practically all I had to use if I was going to continue my 
efforts to raise capital successfully. I could not find the 























prospectus. But the morning that Mr. Brownell, who had come 
back to my office after our first break, by my consent under 
certain stipulations—but the morning that he came back after 
returning to Baltimore— 

Q You mean to Buffalo, do you not? 

t 

A I beg pardon. There is quite much to remember. 

Buffalo, I think it was. I reminded Mr. Brownell that I had 
been unable to locate the prospectus. I called his attention 
to the fact that it was the property of The Washingtonian Pub¬ 
lishing Company, and that his'work had been paid by the agreement 
which he had entered into wh9n he first came to Washington. 

I Mr. Brownell acknowledged the proprietorship of the magazine 
without any quibble at all, and gave what I thought—at that 
time he seemed to be an earnest young man—and gave me very 
i earnest assurances that the prospectus would be in my hands by 
112 o'clock of the day he left. 

I Q Plave you ever seen this prospectus? 

A I have never seen this prospectus, and I have no idea 
whether Mr. Brownell had taken it with him, or entrusted it to 
someone else to hand to me; and I was very greatly handicapped 
ft thereafter in my efforts to make a proper showing. 

Q You stated that this prospectus was completed about 
the middle of July? 

A Yes, sir. 

i 

Q And you saw it up to November? 

II 

A Yes. Intermittently, of course. I could see it at 
J any time. 

q Will you tell us what changes had been made in the 
prospectus in that time, up to the time you last saw it? 
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Mr. Lovett. I have listened to this matter shout the 
prospectus. They are devoting page after page of testimony to 
something which was designed to bring about a reorganization, 
which never occurred. There v;as some reference made when Mr. 
Brownell was on the stand, and it v/as over our objection, as I 
recall. I must object to a further reference to thi 3 document, 
which has no bearing on the case. 

Mr. Whitman. Mr. Brownell testified that he prepared the 
prospectus in collaboration with the defendants here. I want 
to show, and I think we have a perfect right to show that from 
the time it was completed, up to the time Mrs. Banister saw it, 
it remained exactly the same as when she last saw it. 

The Auditor. It is intended to contradict the witness? 

Mr. Whitman. To contradict Mr. Brownell. 

Mr. Lovett. The testimony which he gave I consider im¬ 
material, and consider thi3 immaterial. 

The Auditor. I think I will let it in. T he objection is 
overruled. 

The Witness. Well, I don’t recall any changes. There had 
beenconsultations and the prospectus had been finished, as I 
recall. It was, however, in loose-leaf binding, into which 
could, of course, have been inserted other matter. 

By Mr. Whitman: 

Q Mrs. Banister, from your own knowledge,had any change 
| been made in it? 

A Not so far as I know, no certain change had been made 

in it, 30 far as I recollect. 

Q Now, what other duties did Mr. Brownell perform with 
regard to the raising of funds, other then the preparation of 
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the prospectus, and from whet information did he perform those 
duties? 

A Well, Mr. Brownell performed, I should say^ e variety 
of things. Kis second duties were to go out end interview 
people to interest them in the magazine. I had been doing that 
for eight or nine months, but I had not really raised any money. 

I conceived the idea that it would be a very good idea to have 
a man who could approach men, perhaps, a little more informally 
than I could do that. We wore very close together. I had no 
sense of separation of things. Mr. Brownell, when he cam9 to 
"•'ashington, was an utter stronger. To my knowledge he did not 
have an acquaintance in Washington. It stands to reason that 
he would be at a loss how to approach people in Washington, un¬ 
less someone who had those connections--! mean to say, in¬ 
structed him, or consulted with him. I had prepared a long 
list of people who I thought, or hoped would be able to give 
this financial assistance to the magazine. And I opened up 

these lists, just as I opened my subscription list, and he used 

he 

this list to compile the prospective investors whom/afterward3 
consulted. I felt very friendly with Mr. Brownell—Well, I think 
that outlines it. 

0 Mrs. Banister, what results did Mr. Brownell produce 

in regard to the raising oi capital? 

A Well, not realily any results. He did not raise any 

capital. But I think that was probably due to ‘the times. 

I 

Q When did you first know the defendant. Drew Pearson? 

|| 

A Well, I think I had met Mr. Pearson, but I knew him 
very slightly. He was, however, then, as he is now, a quite 
well known newsnaper man, and his name was on the list of those 
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whom I proposed for Mr. Brownell to consult; not with the pur¬ 
pose of getting capital in that way, because I had long had it 

in mind that the magazine would prosper if I could get a small 

group of newspaper men—I knew most of the important newspaper 

men in connection with my Democratic Committee interests; and 

I thought it would be an excellent thing if I could get those 

men as contributors to the magazine, and some of them had 

already contributed, and if I could get them as an advisory 

board, or something of that kind. At that time it was not 

worth the attention—I mean, I had to offer them something in 

the way of a complete magazine before I could hope to do that. 

0. Sow, after Mr. Brownell came to you, what was your 

first meeting with Mr. Pearson, and how was it brought about? 

A I could not really tell you that, to save my life; 

I do not really remember my first meeting with Mr. Pearson in 

connection with the magazine. It was discussed. Mr. Brownell 

appeared to ha ve interested Mr. Pearson in the magazine very 

decidedly when he went to him with the prospectus, I assume, 

end Mr. Pearson to ray gratification had taken a great deal of 

interest in it, and had shown his willingness to cooperate to 

raise §100,000, which we had in mind to raise for the rebuildin] 

of the magazine. I remember one conversation, at a social 

gathering we had attended, and I think Mr. Pearson proposed to 

go away and thought that he could get down to it when he came 

back, and as 1 remember, it was in September of 1931 when Mr. 
Pearson became v/hat I called actively connected with the maga¬ 
zine . 

Q Now, just state what his connection with the magazine 

was, and who represented the magazine in the dealings with Mr. 

5 
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Pearson. 

A Well, of course, Mr. Pearson's connections W6re even 
more informal than Mr. Brownell's; Mr. Brownell v;as in my office, 
and on my staff, more or less, and Mr. Pearson never was. He 
was a welcome visitor in my office. He hod facilities at his 
disposal. He did not require very much. I don't know how long 
he and Mr. Brownell went out together on cases, or if they did 
go out on-cases. But in about the middle of September--! think 
this was Mr. Pearson's own idea—the proposition was made that 
we put out several of what we called trial or specimen or ex¬ 
perimental numbers, a little more elaborate numbers, a little 

I more political numbers; and the idea was, as I recall it, that 
it would interest those prospectors—in other words, make our 
dangling prospectors bite. And also show how the public would 
react to a magazine of that kind. 

My own idea had been, always, to raise my capital first 
and then try to expand my megazine. But, trying to be coopera¬ 
tive and helpful, and considering myself not only a partner, 
but the head of the whole thing, I waived my judgment there and 
consented to this experimental situation. It wou3d entail some 
more expense, perhaps, and the magazine had not very much money 
at that time; but that is what we planned to do, and that is 
what we did, the October issue being the first of the two ex¬ 
perimental numbers with which Mr. Pearson was in any way con¬ 
nected. 

Q Will you tell us whether or not Mr. Drew Pearson at 
any time was the editor of The Washingtonian magazine? 

A ‘ Yes; I can tell you that at no time, not even for one 

moment, was Mr. Drew Pearson the editor of The Washingtonian; 

- . - - -* - - - -—- ' " - -— 
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nor was he ever considered as the editor, either by me or by 
my staff, or by anybodyWhb was connected with The V/sshingtonian 
or The Washingtonian Publishing Company. 

Q You have stated that The Washingtonian was owned and 
published by The Washingtonian Publishing Company? 

A Yes, sir.' 

Q Will you tell us whether or not there was ever any 
action by The Washingtonian Publishing Company looking toward 
or directed toward the placing of Mr. Drew Pearson in charge 
as editor of the magazine? 

A Absolutely not. 

Q Will you tell uswhether or not there was any action 
by the company or its directors looking toward making Mr. 
Brownell the business manager of the magazine? 

A' Absolutely not by the corporation. My own understand 
ing was that if Mr. Brownell succeeded in helping mo raise this 
money I should make him my business manager and would be glad 
to do so; but there was no formal promise of any kind to that 
effect. 


Q Mrs. Banister, I think you have misunderstood my ques¬ 
tion. Was there any action of the corporation at any time that 
made Mr. Brownell the business manager of the corporation at anly 
time during the year 1931? 


A Absolutely none. 

Q Who had charge of the finances of The Washingtonian 

Publishing Company? 

A When? 

q Well, during the year 1931* 

A well, there were some changes during 1931* The Wash- 
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ingtonian Publishing Company was a definite corporation which 
had token over all the functions and operations of the Mayflower 
Hotel Corporation; But there was— 

How, again, I think you misunderstood my question. 

A Reform your question, and perhaps I could understand 
it better. 

Q Who, for instance, O.K.'d the bills and paid the bills 
of The Washingtonian Publishing Company? 

A I was the only person who O.K.'d any bills, or had 
the right to O.K. bills, or write any checks in connection with 
The Washingtonian Publishing Company. 

Q Who published the magazine during the year 1931? I 
will ask you, who was the publisher? 

A I was the publisher. 

Q. Well, weren't you the editor? 

A I was the editor and publisher. 

Q Who was the publisher? 

A ^'he Washingtonian Publishing Company. 

Q You were publishing it for The Washingtonian Publish- 
| ing Company? 

A Yes, sir. 

Q Who were the printers during that year? 

A The firm of Judd 8: Detweiler. 

Q And they printed the magazine for how many months? 

A My own printing having failed, and they took over the 
1 printing in 1931 and printed it until the last issue come from 

the press, in December of 1931* 

q How, what part, if any, did you know that k r. Brownell 

! or Mr. Pearson took in the arrangements with the printers, Judd 
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& Detweiler, for the months of November and December? 

A 

A Will you repeat that question, please? 

Q, Let me give you a nev; question; do you know whether 
or not Messrs, Brownell and Pearson made a^y arrangements with 
your printers for the production of the November and December 

A 

issues of the magazine, I93I? 

A Not to my knowledge and, certainly, not with my con¬ 
sent, You do not want me to elaborate on that, do you?. 

Q I think that is enough at the present time. 

Now, did Mr. Pearson take any part in attempting to raise 
new capital for the magazine? 

A Ke was presumed to have done so, and J am quite sure 
he did do so. I know of several people that he approached. 

I think he was probably with Mr. Brownell. I am quite sure he 
made some decided efforts to raise capital for the magazine. 

Q Well, what was the result of their efforts to raise 
capital for the magazine? 

A Well, they were very much what mine had been. Vie 
didn’t raise any capital for the magazine; not a cent, '-.e had 
promises. We had genuine interest expressed. People thought 
they would like to do it. ^ut is just never developed. Those 
were terrible times. 

Q Now, when did Mr. Pearson take part in the production 
of the magazine? 

A I think I said that he came into active connection 
with us about the middle—as I recall, about the middle of 
September, in time to get out, as we did get out, this fairly 

late October issue* 

q Just describe what your relations with Messrs. 
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Brownell and Pearson were during the months of September, 
October, and November, of tho year 1931* 

Mr. Lovett. Mr. Auditor, I object again to the material¬ 
ity of this line of testimony. I don't think it is getting us 
anywhere whatever, and I object to clogging the record with 
such immaterial and irrelevant facts. It is going back into 
the dark ages, and getting nowhere. 

The Auditor. What is the materiality of that? 

Mr. Whitman. Mr. Auditor, the witness, Pearson, has 
testified flatly that he was the editor of the magazine; that 
he was put in charge of the magazine by Judd & Detweiler, the 
printers, and by the Mayflower Hotel Corporation. 

(After discussion and argument off the record, at 

the direction of the Auditor, the following occurred:) 

/ 

The Auditor. The objection is overruled. 

The Witness. Shall I answer that question? 

By Mr. Whitman: 

Q Yes; you answer that from the beginning right 
straight through. 

A Both Mr. Brownell and Mr. Pearson, from the minute 
they entered my office until I invited them out, were acting 
g^p^clj3.y as my agents. There was no one else who hod any 
authority to put anybody over me without very long drawn out 
legal proceedings. Mr. Pearson came into my office as a 
particular clear case. He proposed this matter of a change 
about and trying these things, and I acquiesced in it. We 
produced the first number, but even then not without matters 
developing that efterward turned out very badly. Prom tho 
beginning of Mr. Pearson's entrance in there, things were 
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wrong side out. At first, he would not tell of various inci¬ 
dents that came up; but when proof after proof was brought to me 
that they were going far beyond the limits that I had had in 
mind for them, that they were acting not for and with me, but 
directly against my interests in the magazine, I naturally be¬ 
came apprehensive of results. 

Do you want me to go into details? 

P Yes; go right ahead and tell your story. 

A All right. I v/ould like to do so. I have waited 

seven years to tell it. 

I found out that Mr. Pearson and Mr. 3rownell--I always 
considered him a secondary figure. Mr. Pearson and Mr. Brownell 
were acting in a very subversive way. They were communicating, 
unknown to me, to my staff, giving orders that never came from 
me. They were intruding themselves into arrangements that were 
never intended to do so, and instead of being a smooth-running 
corporation, it was a very trying situation t o me. 

We did get out that October number, which brought me to 
the realization of the fact which—At the beginning of that 
number, at th6 very last moment before the magazine went to 
press, I made the discovery—and to me a very shocking dis¬ 
covery—that my name as editor of that publication had been 
surreptitiously withdrawn fran the title page where it had been 
for seven years, on the perfected and printed sheet, as it 
come back to me—Of course, they did not expect me to see that, 

I assume, but I did see it, and besides that my name—my 

masthead was gone. 

q Let me interrupt you. That is on the title page of 
the magazine of The Washingtonian for the month of October? 
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A Yes; it carries, as it had carried for several years, 
"The Washingtonian, the magazine of the national capital, 

Marion Banister, editor and publisher". 

Q Now, the words "Msrion Banister, editor and publisher" 
were left off of that issue? 

A Yes, sir. 

Q Had you given any 3uch directions? 

A Absolutely not. I called Mr. Brownell in when I dis¬ 
covered this, and confronted him with it. He said that he and 
Mr. Pearson decided it would look better without that in there. 

I said it had carried it for years. Mr. Brownell said it was 
too late; that we had reached the deadline, and I said it was 
not too late, and that the printing was to be held up until that 
caption was inserted. 

Q Go ahead. 

A The thing that confirms me in my belief that by that 
time Mr. Pearson and Mr. Brownell had changed their conception 
of things and were out to get my magazine, was the fact that 
they sent out a great deal of publicity—a prominent newspaper 
man knowing that, they sent out extensive publicity at the ex¬ 
pense of The "/ashingtonian, always, remember, and those things 
were scattered to the publications of the country; in local 
contacts of some men also. And it gave the impressionthat 
these two gentlemen had bought the magazine and were operating 


i 


t 
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it. And that is the thing that I thought was almost the ex¬ 
treme limit of unfairness and disloyalty, if you call it that. 
But the magazine had come out, and it had received some acclaim 
from polite and nice men all over the country. We got what 
you call a good press . 
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About the middle of October, however--! think about the 
middle of October, I did not feel that I could stand vory much 
more and the final circumstance bilks' the camel's back. My 
stenographer came into my office one afternoon and handed me 
a letter and said, "Mrs. Banister—" 

Mr. Lovett. I object to what the stenographer said, as 
pure hearsay. 

By I r r. Whitman: 

Q Is that the letter that v;as handed you (handing docu¬ 
ment to the witness)? 

A I have never seen this letter. 

Q Take it and read it. 

A It is on the letterhead of The Washingtonian. 

Q Without commenting on it, read it. Don't read it 
aloud. Just read it. 

A (After examining document) Ye3j I think undoubtedly 
that is the letter that aroused my ire. 

Mr. Whitman. Let the record show that the witness is re- 

' is 

ferring to a letter which/marked Defendants' Exhibit E. 

Tho Witness. May T tell why I was so indignant about it? 

By Mr. Whitman: 

Q, Yes. Go ahead. 

A I was so indignant because there was incontrovertible 
proof that tho man hod used my stenographer to write a letter 
to a woman who had acted as my book reviewer for eighteen 
months, and without consultation with me, acting as head of 
that magazine and had authority and the right to hire and fire 
ray employees—I considered it the biggest outrage of the many. 
And before I left that office I told my stenographer to wait 
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until I could Trite a letter to Mrs. Cnstivis pointing cut tns 

falsity of that claim. It tss so late that I couldn't keep any- 

a 

body there any longer. Sc, in its place I mote/note to Hr. 
Pearson—I did not rant to he sneaking about it—so I urote a 
letter to bln. 

P iTott, T shorr you Defendants' Exhibit D, Mrs. Banister, 
»hich is a letter directed to Hr. Drerr Pearson, and signed by 
Mrs. Blair Banister, and I Till ask you if you can identify 

that as the letter you mote. 

A (After examination of document) Yes; this is abso¬ 
lutely uhat I mote. I think it is more polite than i wanted 
it. I rss very restrained. I signed it in ay usual signature, 
and said, "Very sincerely yours", and that tss not the my I 
felt. My last sentence--I had to have it to ansrcr the letter 

_ to lips. Onativia. I don't ltncT, but I presune it tss returned 

to Mr. Pearson. 

Q Did you mite a letter to Mrs. Onativia? 

A I did vrrite it. I regr9t from the bottom of my heart 

that it is not available. 

0 '."here is Mrs• Onativia? 

A I don't know There she is nor;. She r;as in New York. 
Had been for eighteen months. Ihst leuter tbs one of my 
masterpieces. X always considered that letter as one of my 
masterpieces* 

0 You vrrote that letter? 

A Yes, sir* 

Q c-0 ahead. And I want you to tell just That your 

relations v;ere after this October 15 ^h. 

A VJell, about that same time— 
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p Before you go ahead, let me show you a copy of a 
letter that was written by you to Mr. Brownell. Before con¬ 
tinuing, Mrs. Banister, I will show you a copy of a letter 
dated October 15, 1931, signed by Mrs. Blair Banister, which 
has been identified by the witness, Brownell, as a copy of the 
letter received by him, and it is marked Plaintiff's Exhibit 
C in this record. 

A That is our exhibit? 

Q Yes. 

A I can't read it aloud, can I? 

Q, No. 

A (After examining document) This is the letter, all 
right. 

Q You just read that, and then continue with your story 

A Yes; this is the letter, Mr. Whitman, or carbon copy 

of the letter. There seemed to be rough directions on the 
side in my handwriting, but I don't recall whether those inser¬ 
tions were ever inserted, you know. 

Q In the original? 

A In the original. 

Q Now you were telling, Mrs. Banister, what happened 

after the Onativia letter was received by you from your steno¬ 
grapher. 

YQ3 • 

Q Nov/, go ahead and tell wha t you did. You have al¬ 
ready stated that you wrote the letter to Mr. Pearson. 

A Yes. No, not Mr. Pearson. 

Q You have stated that you wrote one to Mr. Pearson. 

I Y/rote one to Mr. Brownell. That is correct. A*nd 


A 
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th© reason I wrote it to Kr* Bro* nellyVrss the real one who was 
in mv office. Ilr. Pearson was too much on the outside, and I 
took this means of writing to both of them. 

C "This means", you are referring to Plaintiff's Sx- 

i hibit C? 

[ 

A This is the dismissal. This is the one you rre re¬ 
ferring to, is it not? 

Q Yes. 

A Non, after I wrote that letter, and before sending it, 
I, myself, with the help of my assistant in my office, I 
collected in a package every single item that I could find that 
personally belonged to Mr. Brownell and not related to The 
Washingtonian, aid fixed it up and sent it with this letter by 
special messenger to Yr. Brownell's club, where he had been 
after leaving the hotel, I think, the first of November, and 
after— 

Q The first of October, I think. That letter is dated 
the 15th of October. 

A Yes. I g6t a little mixed. He hod left the Mayflower 
Hotel. I sent this to his home by special messenger; not by 
mail. 

Now, so great was my distrust of those gentlemen's measures 

that the next radical step I took—and it was very radicel—that 

I 

I put a lock, had the lock changed to the entrance door in my 

[ office. I sat there one afternoon really scared about that, 

| 

I that onebf them would come in before that was done. But I had 
it done late in the afternoon and put the new lock into opera- 
!; tion and left. 

Now, after- those two letters, of the 15th day of 


Q 
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October, 1931» what further relations did the defendants, 

Pearson and Brownell, have with you, or the magazine; and if 
they had any others, tell why. 

A That is a long question. If I go too far, will you 
stop me? I don't know always when to stop. 

After having written the dismissal, of course, I found 
myself in considerable of a quandary. Mr. Pearson, who had 
assisted in the October issue and had considerable material for 
the November issue, that left gaps in the magazine. And it 
was late. I was put to it. I remember scurrying around among 
newspaper friends to try to got some people to write something 
from those that Mr. Pearson had gotten unknown to me. But it 
left a considerable hole in the magazine, and I had to take 
steps to make that up. 

But I think the other side was in heavy difficulty too, 
because of this wide publicity in which they claimed they were 
1 the rightful owners of the magazine, and with people believing 
them all over the country—and some pretty intelligent people 
! believing them—my summary dismissal left them in a rather 
peculiar position and, in fact, rather a ludicrous position, 

1 and I think that they must have felt it that way. They spent 
several days in very strenuous efforts to keep me from going 
forv/ard with the November issue. I think - —of course, T couldn' 
say that positively—that the first approach was made to the 
receivers of the Mayflower Hotel. 

Q Made by whom? 


The two gentlemen, Mr. Brownell and Mr. Pearson. I 


A 


had reason to know thst they 

Mr. Lovett (interposing). Just a minute. She speaks of 
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these efforts of I.lr, Brownell and Mr. Pearson, She speaks of 
having reason to know. She speaks of their claims regarding 
their ownership, and yet v;e have nothing upon which those 
assertions are or could be based, and I move that that be 
stricken, and I object to further references of that character, 
unless they are accompanied by evidence upon which the state¬ 
ments are supported. 

The Auditor. Of course, she should confine herself to 
personal knowledge. 

Mr. Whitman. Yes, sir. 

By Mr. Whitman: 

Q Will you confine yourself to what you know and what 
you did? 

A All right. Let us see if we can rephrase that. 

Q Just let that go, and continue from here on, if you 

will. 

Mr. Whitman. I think the objection of the defendants* 
counsel is well taken as to those statements, Mr. Auditor. 

By Mr. Whitman: 

Q Just confine yourself, now. 

A Yes; I will try to remember that. 

0 Now, you had reached the period where there was a 
break between you and Mr. Pearson and Mr. Brownell. Now, after 
that, what happened? 

A Well, I just started to tell you, but I, apparently 
cannot tell you what happened. Could I say this: that very 
strenuous efforts were made to— 

Mr. Lovett. 1 object. 

All right. Then I don’t know how to put 


The Witness 














it if I can’t tell you what happened. 

By Mr. Whi tma n: 

Q Let me make this suggestion to you: I will ask you a 
question: Did you ever resume your relations with Mr. Pearson 
and Mr. Brownell? 

A Yes, sir. 

Q If so, why did you do it? 

A Well, I did it principally for this reason: Now, this 
is of my own knowledge —I don’t know whether one, or both of 
the gentlemen—They got—I can say this: They called upon my 
printer, who was also one of my principal creditors. I suppose 
they outlined the situation. I don't know. I wasn't there. 

I do know that a representative of the Judd & Detweiler firm, 
who v/ere, as I say, my principal creditors, and who were very 
anxious, as I was, to go on v.ith the magazine and so redeem it 
and build it up again, came up to me and told— 

Mr. Lovett. I object. 

The Fitness. I don’t know how to tell you. But they came 
up to me-- 

Mr. Whitman. One minute, Mrs. Banister. Now, Mr. Auditor, 
the purpose of this statement is to show why this witness again 
resumed her relations with these two men. Nov, it is true that 
it may be what some third person said to her but, nevertheless, 
for the purpose of showing why she resumed these relations, I 
think she has a right to say what this printer who, they say, 
put them in charge of the magazine, said to her. 

The Auditor. Is it necessary to state what was said to her? 
When she says as a result of certain information— 

The Witness (interposing). Maybe I can put it that way. 























By Mr. Whitman: 

Q Go ahead. 

A Let me see if I can say it according to the legal 

v/ay. I don't know much about that. I will say, then, that my 

relations with the tv;o gentlemen were temporarily resumed be¬ 
cause, I will say, because of tho intercession of the head of 

the firm of Judd & Detweiler, who called upon me. I will say 

that I realized that all due consideration must be paid to them, 
because they had been so lovely in extending credit and facili¬ 
ties to me. I was, I think, also, myself, so crazy to go on 
with this that if there was a loophole by which I was justified 
—Anyhow, I considered it my duty, and the member of the firm 
asked me to put aside my resentment, and I considered it my 
duty to try to do so, and I finally consented to see one or 
both of these gentlemen and discuss the matter further. And 
that is the part, because I must tell it in this limited way. 

Q Did you see them? 

A I saw Mr. Pearson. He was selected an emissary of 
peace, and after making an attempt, or making a request, I 
should say, to see me at my home, v/hich I declined to do, I had 
an interview of a couple of hours, perhaps, with Mr. Pearson in 
my office. It was a funny interview. Hot aL 1 terrible. Mr. 
Pearson was very affable. Mr. Pearson assured me there was no 
attempt to unhorse me from my magazine—maybe I can't say that. 

Q Whatever you remember, you can soy. 

A well, anyhow, he was very affable, and he talked mat¬ 
ters over, and I expressed my opinion, and I presume he expressed 
'his. And the final result of that interview was that we came to 
enough of an understanding to enable us to go on with this 
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November issue, which was even then almost overdue at the 
press 4 But I consented that Mr# Brownell should be allowed to 
come back into my office with the strictest understanding that 
he would not diverge Jn any way from his recognized function 
there or try to intrude himself in any way in the essences of 
the magazine, and that no further function of editorship, or 
whatever you choose to call it—the confines of my recognized 
authority, I should call it—should be indulged in. And on 
that understanding the breach should be healed—of course, it 
was not healed--and w e resumed operations and got out the 
November issue, both of these gentlemen contributing. At that 
time Mr. Pearson, I mean, contributing, and Mr. Brownell in 
whatever way he could. 

Q Now, Mrs. Banister, did the understanding that you 
have just stated, which related to Mr. Brownell, also apply to 
Mr. Pearson? 

to 

A The two were one; it applied/both of them, of course. 
The chief aggressor having been Mr. Pearson. 

The Auditor. V/e will take a recess now until 1 o’clock 

this afternoon. 

(Thereupon, at 12 o'clock noon, a recess was taken 

until 1 o'clock p. m. of the same day.) 
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AFTER R E C E S S _ 

The hearing was resumed before the Auditor at 1 o'clock 
p. m., at the expiration of the rocesa. 

Thereupon, 

MARION BANISTER, 

the witness under examination at the time of the taking of the 
recess, was recalled, and being further examined, further testi¬ 
fied as follows: 

DIRECT EXAMINATION -- Resumed 

By Mr. Whitman: 

Q Mrs. Banister, I think we had come to the point where 
you had consented to let Mr. Pearson and Mr. Brownell return to 
the office and help to get out the November issue. 

"/hen did the Novembor issue appear? 

A I couldn't tell you. My impression is it was quite 
late. But we scurried around. I don’t remember, but it was not 
the first of November, by any means. 

Q How long did this restored relationship exist; for 

instance, with Mr. Brownell? 

A Mr. Brownell csir.e in when we decided to go together 
again, in October, as I say, and we got out the Novomber issue; 
and, as I recall, he was in the office from that time, I should 
say, roughly, until the middle of November; and Mr. Pearson was 
connected with it, coming backwards and forward, but he didn't 

attempt to stay in the office. 

Q Now, how long did Mr. Pearson remain in the office, 

or connected at all with the magazine? 
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A He didn’t come into the office at all, but he main¬ 
tained his connections with the magazine under this new plan 
until the end of the November issue, and then we we re almost 
immediately up against the proposition of publishing the 
December issue; and, according to my recollection, around about 
the first week in December I became o.uite concerned about getting 
from Mr. Pearson some articles that he had ordered. 

Q Mrs. Banister, you said the first week in December 
you were getting out the Dec_ember issue? 

A Oh, yes; the first week in November. That is, it 
was all going on—we made up, so to speak, and we were going on 
to try to get out the December issue, and he was in my office — 

I mean, he was connected with the magazine, from that time 
until the November issue finally came out, but it was late in 
coming out, you see. It came out in the letter part of November 
— No, you must let me get that straight. Pardon me a minute. 

The relations had been maintained from the issuance of the 
November issue, and then we were going on to get out the 
December issue after the November issue had got out, but not on 
the first. 

And then the first week.in November I was getting con¬ 
cerned about getting out the December issue, because we have 
to allow a good deal of time. And the same conditions pre¬ 
vailed. Mr. Pearson had in hi3 possession certain matter that 
he was to prepare for the magazine— -had obligated himself to 
make up. But I couldn’t get up the magazine, because it was 
my job, and something I never realized for a minute. I sent 
several messages to Mr. Pearson. I hardly recall seeing Mr. 
Pearson during that time. He rarely came to the office. Some- 
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times he had been there, end some times he hr a not been there. 

But I sent, ot eny rate, several messages to him, asking him 
if he would hurry up the material that re were to put in the 
Decemoer issue; but I hed no reply, snd no material. 

Ana finally, on the l8th of November, which was the ex¬ 
treme deadline thet I thought I could afford to wait, finally 
I wrote a note to Ur. Pearson, to the best of my recollection 
it said in some kind of form— 

Q Have you a copy of thet letter? 

A No; I haven't a copy. At least, it is in my files, 
but my files are deeply buried, but I haven't undertaken to 
get them out. But I think I recall that as November lSth. 

Q Now, go ahead, Mrs. Banister. 

A According to my recollection, I wrote a note to Mr. 
Pearson and 36 nt it to his home, and I think it bore the date 
of November lSth, in which I told Mr. Pearson that I was still 
rsiting for this material, and that a deadline having been 
reached I would have to say that if that material was not in 
my hends within 12 hours--that is the way I remember it—I 
would be compelled to go ahead with the publication of the 
December issue without any other help from him or any other 
reference to him thereafter. That was the content of it. I 
can't remember the exact words. I did not receive any answer 

to that note from Mr. Pearson at all. 

But,three days later, on November 21st, I did get a com¬ 
munication, very brief, from to. Pearson's attorney, Mr. Elisha 
Hanson —I remember the name at the time-in which-I cannot 

wording of it, but the purport of it was 
remember the exact worain^ « ' 

,,, longer be interested in furnishing 
that Mr. Pearson would no longer 















material to The '.'ashingtonien--thDt his client--! remember that 
—that his client v/ould no longer be interested in furnishing 
material to The Washingtonian, and that he was negotiating for 
the purchase of the magazine, I think he 3 oid, or, it may be 
possible, for the magazine stock# But, at any rate, he wa3 
negotiating with the receivers for the purchase of the magazine 
stock, which v/83 the first information I had that any such 
offers of purchase had been made. 

Q Now, Mrs. 3 anister, the too issues that Mr. Brownell 
and Mr. Pearson had anything to do with, were the October and 
November issues of 1951? 

A Yes, sir. 

tj, Now, what, if any, radical difference was there in 
the magazine for those two issues from what it had been in 
issues prior thereto? 

% 

A V/ell, I should say there were some differences. For 

instance, there was more political matter, I should say, in¬ 
jected into those magazines; a little sharper content, a little 
sharper tone all through it. But the form mat of the magazine 
remained exactly as it had been for the past several years. 

The makeup of the magazine, you might say, unless there were 
a few minor differences I can’t remember, were exactly the same 
The cover artist, who had been drawing my covers for several 
months, or perhaps years, were exactly the same. And we 
changed the cover to make a cartoon of some prominent man at 
that time, but the cover was the same. All of my cartoonists 
had been in my employ for some years and taking orders from no¬ 
body but me. And even some of my regular contributors sent 

in their regular stuff* 
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T made a great deal of space in the magazine—and, of 
Mr. Pearson 

course,/had nothing to do with the magazine—I made a great; 
deal of space in that magazine for Mr. Pearson’s contributions, 
through himself, or some that he brought in of other people 
who gave them to him, and I tried to conform, as best 1 corld 
legitimately, with his desires and wishes in the necessities 
of the situation. But the general effect of the magazine, the 
notice of it, of feature after feature that hod been in there 
long before I heard of either of these gentlemen, wore in the e 
And the title page remained the same after I had corrected the 

effort to take my name off of it. 

I can hardly see any difference, except that the magazine 
had been gradually depreciating in content and in advertising 
matter; and whereas during the previous years my regular maga¬ 
zine was a 56 -page magazine, it had diminished to 52 , because 

of the difficulties of financing it. 

My advertising content had depreciated terrifically. Of 
course, they had nothing to do with that at all. Itwas an 
instance that we just faced. 


In those two issues I was almost reduced to the necessity- 
I was reduced to the necessity of putting in non-paying advert! 
ins insteed of payins advertising. I think 25 pages of adver¬ 
tising is all I ever reached, end that ess in lets 1950, or 

early 1951 , I can't remember which. 

Q To what do you attribute the suspension of The Wash¬ 
ingtonian? 


A Well, I attribute it to the terrific depression that 
»es then going on, which restricted and diminished our advertis¬ 
ing content. I attribute it partially to the withdrawal of the 






















very valuable support which tho Mayflower had always contributed, 
whereby they bought from The Y/ashingtonian Publishing Company, 
as I recall, 2,500 copies each month for distribution in their 
rooms, and for mailing. And they also had an advertising con¬ 
tract v.'ith me for years. And when that was withdrawn that 
was very serious. Eut I think I can attribute the final 
trouble of the magazine to the terrible controversies that 
developed during the period Mr. Pearson and Mr. Brownell 
operated with me, supposedly in cooperation but actually in 
direct opposition to all of my ideas in regard to the magazine. 
The magazine was irreparably injured, of course, by ideas, and 
so after the issue of the December number I hod to suspend 
operations. I did not discontinue it. I thought it was a 
temporary arrangement. At the time this happened I did not 
think I should have been able to coin words that would ever 
really have fitted the taxing situation I was in. But history 
has coined that word. The fact of it is, there was a blitzkreig, 
which was won by these gentlemen. The bombs fell pretty in¬ 
discriminately. And my resources were almost exhausted. The 
prestige of the magazine was damaged; and so, on January 1st, 
1952 , to my great regret, because the magazine owed more than 
it could pay, and I could not see my way clear to meet any of 
those obligations immediately, I had to suspend publication 
of the magazine. 

Q NoWj jjrs. Banister, do you know whether or not Mr. 
Brownell knew that The Washingtonian Publishing Company was 
® corporation? 

A Why, of course, he hod to know. 

Mr. Lovett. Mr. Auditor, Mr. Brownell testified that ho 
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their discussions -It- her. 

The ' Itress. Cf course, hr krev. ~s oculd ret have teen 
in r~ office for sir norths without krorlrt. The rare sf It 
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everywhere. 
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Yes or NO. 
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A Yes: of course, ho knew* 

. _ \r MC 

q How do you knew, ■•*«. 

». vrvo been so closely associated with 
A Tfhy, you ceulan t >.su 

j » ..»»« < f ons and with ro and rot know 
Mr. Brownell in business aiacuaa.ona 
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They were bound to know that I was vice-president of the corpora 
tion. 


Lr. Lovett, Hr. Auditor, I object to what they were bound 
to know*. It is hearsay. 

By ?.*r. Whitman: 

Q Let me ask you this, Mrs. Banister: Do you knov/ 
whether or not you at any time discussed with Mr. Pearson that 
it was a corporation? I ask you now, do you know whether or 
not you had discussed with him that it was a corporation? 

A I can't recall any particular discussion v/ith Mr. 
Pearson, because it was not susceptible of discussion; it was 
an open fact. It was open to everybody. 

Mr. Lovett. Mr. Auditor, I object to such broad and sweep 
ing statements which are based on hearsay. 

The Witness. Maybe I am going beyond the limits. Judge. 

I will say—I won't say it. 


By Mr. Whitman: 

Do you know whether Mr. Pearson saw the prospectus 


that was prepared by Mr. Brownell? 

A How, you bring up—Of course, he .knew. I knew Mr. 
Pearson saw the prospectus. He used the prospectus, as far as 
ho could, as I recollect in his presentation to-other people. 
He and Mr. Brovinell corked together. He rent nth him. I 
didn't folio-,.• them, of course. But, of course, he used the 

prospectus. 


<5 DO you knot.- Whether or not that prospectus carried 

the information that it was a corporat.on. 

. . of course, I have not seen it for 

A I think it did. 

f course, it carried the information that 
seven years. But, 0 , 
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was a corporation. If j had the prospectus 1 think I could 
show where such information was carried. 

The Auditor. Is the prospectus available? 

Hr. Whitman. V.'e haven’t it. 

The Auditor. It is not in evidence? 

Hr. Whitman. Ho; it is not in evidence. The defendants 
lad it here, I understand, at the last hearing. I do know some¬ 
thing of it. 

The Witness. You have little pieces there, do you not? 

By Hr. V/hi tman: 

Q How, Mrs. Banister, what part, if any, did the defen¬ 
dant, Drew Pearson, take in the preparation of the prospectus 
that Mr. Brownell used? 

A I’o the best of my knowledge and of my belief, Mr. 
Pearsondid not have any part in that prospectus; it was formu¬ 
lated, as I recall, from May, 1931, and finished in mid-July, 
and I am of the very strong impression that the prospectus was 
taken by Mr. Brownell to Mr. Pearson to interest him in The 
Washingtonian. 

Q The witness, Pearson, was asked the question: 

»how did you know that Linthicum Hall was the name 
used by Rixey Smith?" 

And he answered: 

"Because Linthicum Hall was the name which I had used 
earlier, and which I had used in our collaboration in connec 
tion with The Washingtonian magazine.’ 


y ; h e t issues did Mr. Pearson have anything to do with. 


Mrs. 
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Banister? 

A The October issue and the November issue. 

Q hov, will you look at these two issues and see if 
there is any name any place in those two issues, or any article 
where Mr. Pearson used the pen name of Linthicum Hall (handing 
magazines to the witness). 

A Oh, no; I know there was not. 

Q Do any articles appear therein under the pen name of 
Linthicum Hall? 

A Oh, yes. 

Q Let us take the October issue first. 

A Yes, sir. 

Q What is the article? 

A It is an article which was considered the best of a 
series v/e intended to get out. 

Q Don't say "we intended to get out”. 

out, 

A I mean the magazine intended to get/ on the prominent 
personalities of Washington. The first article of that series 
was this one in the October number which wps the first number 
that Mr. Drew Pearson had any connection with. It is entitled 
1 "Mr. Bloom and Mr. Washington." That is George Washington. It 
begins on page 11 and continues over on page 32, I think. And 
it is signed with this nora-de-plume or pen name of Linthicum 
Hall. 

Q Who wrote that article? 

A Mr. Rixey Smith wrote that article. 

Q Now take the November issue and see if you find any- 

fch lns In that number signed by Linthicum Hall. 

A There is in there an article which is entitled "The 
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Banister? 

A The October issue and <;he November issue. 

Q how t will you look at these two issues and see if 
there is any name any piece in those two issues, or any article 
where Mr. Hearson used the pen name of Linthicum Hall (handing 
magazines to the witness). 

A Oh, no; I know there was not. 

Q Do any articles appear therein under the pen name of 
Linthicum Hall? 

A Oh, yes. 

Q Let us take the October issue first. 

A Yes, sir. 

Q What is the article? 

A It is an article which was considered the best of a 
series we intended to get out. 

0 Don’t say "we intended to get out". 

^ out, 

A I mean the magazine intended to get/ on the prominent 
personalities of Washington. The first article of that series 
was this one in the October number which was the first number 
that Mr. Drew Pearson had any connection with. It is entitled 
"Mr. Bloom and Mr. Washington.” That is George Washington. It 
begins on page 11 and continues over on page J2, I think. And 


signed with this nom-de-plume or pen name of Linthicum 

| Who wrote that article? 

L Mr. Rixey Smith wrote that article. 

, m , take the November issue and see if you find any 

Wen signed by Linthicum Hall, 
in that number sig“ 

4 ^ere an article which is entitled "The 
l There is fchere 
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Rise and Fall of Mr. Bascom Slemp." 1 remember the name of 

Linthicum hall is put at the head, instead of continuing over 
at the end of that article. 

Q Who wrote that article? 

A Nr. Rixey Smith. 

Q The article in the December issuo which is entitled 
The Mills of the Gods", which is/article in question in this 
case, was written by Mr. Rixey Smith? 

A Yes, sir. 

Q Under what name? 

A Under the name of Linthicum Hall, to the best of my 
recollection. 

Mr. Whitman. Now, I would like to offer these two copies, 
the October and November issues, in evidence, and ask that they 
be marked Plaintiff's Exhibits E and F. 

Mr. Lovett. May I ask the purpose of the offer of the 
magazines? 

Mr. Whitman. The purpose of the offer is that the witness. 
Pearson, testified that was the name, Linthicum Hall, which he 
had used "in our collaboration in connection with The Washing¬ 
tonian magazine", on page 11, the question right near the top. 

(The October issue, 1931, of 
The Washingtonian was marked 
Plaintiff's Exhibit E ) and the 
same was received in evidence; 

the November issue, 1931, of 
The Washingtonian was marked 
Plaintiff's Exhibit F, and the 
same was received in evidence.) 

By Mr. Y/hitman: 

q Mra . Banister, the last issue of The Washingtonian 
V/ as gotten out in the month of December, 1931. What was done by 
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you in that connection with the magazine after that issue was 
gotten out? 

A You mean wps gotten out, or after the suspension of 
December 31st? 

Q ell, after the suspension on December 31st* 

A Tho magazine appeared some time in December, and then 
on December 31st, or the first of January, I suspended the maga¬ 
zine. But the offices of the corporation were not closed at 
that time, because I was still very strongly under the impres¬ 
sion that we were going--or that I was going to be able to con¬ 
tinue operations, and I was making new plans, and I was getting 

new people interested in it, and I was very hopeful that we 
might bring it out of its wreckage. 

q How long did those offices continue open, and who re¬ 
mained in them? What connection did you have with them? 

A Well, I remained in them, and I was about all that 
was loft to remain in them. And that extended well into the 
summer, as I recall. And I kept a little skeleton organization 
there of two people-two young women. And we worked hard. And 
at that time I had already interested in lt-I had negotiations 

~ . s-p vpu want to put it that way——with 

—and T had confabs, U y pu ' vau * 

. T hpd mv offices running in business, although 
various people, f nFU “** 

for several months, 
the magazine was suspended ior 

nil how late into the summer that that 
Q Do you recall now 

office continued open? 

A Well , I would hate to make a definite statement of it. 

4 - Tt mic-ht have been earlier than that. 
1 think it was in Aur.u 3t • It -iS" 

_ a...v,en I moved out of the offices. 

It might have been J«lY 

recall whether you had telephone service in 


Q. 


Do you 
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the office during that time? 

A If T recollect right, I did. Liko mo 3 t of my other 
bill 3 > thoro v.ns aomething due, something liko .*53 to the tele¬ 
phone company for tolophono bills. I ronomber rok ing up 3ome 
money and sending it ovor ao thot re could keep it going. I 
have no recollection of a discontinuance of my telephono. I re¬ 
member of little matters ovor the telephone. 

0 Was this the same offices to which Mr. Pearson had 
come when he was connected with the magazine? 

A Oh, yea, it was. 

Q Was there any change made in the year 1931* i n fc he 
publisher of The Washingtonian magazine? 

A Oh, no; no change at all inthe nublisher. I remained 
the publisher, as you can attest by looking a t the December 
issue. My name is still on the December issue as editor and 
publisher. 

Q Mr. Pearson testified that. 


"we conceived the idea of making it political, bring¬ 
ing in political news, and cartoons, with a political 
flavor. It was then decided that I was to take over the 
editorship, end Mr. Frederick G. Brownell was to take 
over the publishing." 


That appears on page 12 of the record. Did you knot, Mrs. 
Banister, of any decision to make the defendant, Dre* Pearacn, 
the editor of the marine, and Mr. Brownell the publisher? 

A Absolutely not. Might I ask the question that part 
I was to hold? X had invested seven years of labor and thought 
and time to the production and maintenance and creation of that 
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magazine, Would I have been apt to turn it over to two strangers 
T . h0 se connection was limited to too months in my office? I 
think any sensible busir.ossman would know that that would be 
impossible requesu to mako to me, and no such request, of 
course, was ever made. And, in fact, such an intent had been 
denied by Mr. Pearson after I had begun strongly to suspect 
that that was the hidden intention. 

Q ihat was at the time between the October and November 
magazines, that Mr. Pearson made these representations to you 
that you have just spoken of, was it not? 

A You mean, gave me the assurances of — 

Yes. 

No; tlia t was bsck when we tried to make up the first 


Q 

A 

breach. 

Q 

A 


That was between the October and November issues? 

Yes; the one talk that I had with Mr. Pearson when he 
gave me these very fine assurances. 

Q y/as any suggestion made at any corporate meeting of 
The Washingtonian Publishing Company? 

A Absolutely not. I was present at every corporate 
meeting of The Washingtonian Publishing Company from its start 
to its finish, and no such suggestion at any time ever appeared 
by anybody. 

q Mr . Pearson testified, beginning at the bottom of page 

12; 

"So, wo undertook to publish the October and November 
issues as on illustration, and w secured from Judd and 
Detv,oiler their cooperation through stoking us to that 




























extent, they would not ohar , e ^ ^ 


0 two issues." 


Peorson or Mr. Brownell or The Washingtonian Fub- 
lishing Company even secure the cooperation of dudd * Detweiler, 
the printers, to the extent that the printers would not oharge ’ 
the publishers for the October and November Issues? 

ft I think not. My recollection is that the bills 
every month came just as always for the printing, and in October 
and November my indebtedness to them would show that they duly 
charged for those printings. 

■ as The ..’ashingtonian Publishing Company ever billed 
by either the Mayflower Hotel Company or the receivers thereof 
for rent and office expenses of The Washingtonian Publishing 
Company? 

A Certainly not. As long as I was in the hotel I never 
had any kind of rental charges to pay, or any—What was the 
other item? 

Q Office expenses. 

A Or office expenses. I ws3 never billed anything, in 
8 ny particular by the hotel for those items. A n d when I went 
over to the other place my little rental was so small and so 
hard to pay out of the proceeds out of The Washingtonian—what 
hid you say? Six thousand dollars? 

Q That was the amount, I think, that was testified to. 

A If I ever had been able to pay a rental of $6,000 I 

v, ould have considered I would not have had to use Mr. Pearson 
0l> Mr. Brownell; I could hove run 

had that much money* 

« Again, on page 15, the witness 


the magazine myself, if I had 


Pearson testified; 
























120 


"Subsequently I hod editorial charge, and Mr. Brownell 
had business charge. Mrs. Banister’s name was on the mast¬ 
head, although sho virtually bowed to us in all matters.” 

•ill y° u toll us whether or not Mr. Drew Pearson had 
editorial charge of The V/eshingtonian? 

A l T o. May I say, however, that I found out later that 
Mr. Pearson had tried to assume responsibility which had never 
been accorded to him and which could not have been accorded to 
him by anybody but me, and which I never had the vaguest idea 
of according him. 

Q V7as Mr. Brownell ever in business charge of the maga¬ 
zine? 

A Well, I would like to know—Uo. I will say he was 
never in charge of the business. But I had accorded Mr. 

Brownell the courtesy, you might say, of representation. In 
other words, that I had planned that if we could raise this 
money I would make him my business manager, that Mr. Brownell 
himself knew, and I don’t think ever claimed that there was 
®nything more than that very informal— 

Q But during the months of September to November, was 
Mr. Brownell actually in business charge of the magazine? 

A At no minute of that time was Mr. Brownell—May I say, 
at the instant when I found out such efforts were made to take 
° v or such authority, I made violent objection to it at every 
3te P* He at no time had business charge. 

Q Now, who finally determined what should or should not 
50 into the October and November issues of the magazines? 

A v r ell, of course, the final decision had always to 
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rest v«ith me, but I vies m a mood where I was willing to make 
whatever concessions I could to Mr. Pearson—I don’t think Mr. 
prownell ever tried to take editorial charge. But at no time, 
if there was a decision, that came to nobody’s hands but mine, 
/.nd may I say too— 

Q Go ahead. 

A Several times, 5n fact, it v.es because Mr. Pearson 
insisted in putting things in the marazine that my judgment 
did not go along with, that these disturbances occurred. 

Q Do you recall any particular occasion with regard 
to a cartoon? 

A I recall several. One was the caption of a cartoon 
which, had it been published as Mr. Pearson brought it to me, 
would almost have precipitated, if not an international offense 
it would have caused embarrassment to an ambassador then resi¬ 
dent in this country. I refused to allow that caption to go 
under it. 

May I also state another incident? 


Q Go ahead. 

A I also recall the fact—I don’t think Mr. Pearson 

even himself knows this—that after the publication of the 

November issue of the magazine I had to make a special trip to 

New York to prevent the institution of a suit by the magazine 

Vanity Pair against The Washingtonian because in that November 

an 

issue Mr. Pearson had crltten/article and brought it to me, 
under the headline, as roll as I recall,the name of J. Franklin 
darter—I alrays have to stop to think. Kr. Carter at that 
time mas a regular contributor to Vanity Fair. When Mr. Pear- 
ton presented that thing to me-and that shore that Kr. Pearson 


I 
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had to present everything to me before it went in, because it 
could not go in without my O.K., and I had the makeup and every' 
thing in my hand3 when Mr. Poarson presented that thing to me 
and I -sew its illegitimacy, I sought an interview with him, he 
thought it was a joke. I said I didn't think it was a-joke. 


That was one cf my weak moments v/hen I tried to kneel, when he 


was the boss, so to speak--and after strong protest I said, 

"Mr. Pearson, you at least have to change the order of those 
three names and transpose them, in other words, and that might 
make the offense a little less grave than it was in its origins], 
sense." After that was done, I think it was Franklin J. Carter, 
or the three names were transposed. 

The November issue did not hit the public until I received 
letters both from the editors of Vanity Fair and the lawyers of 
Mr. Carter, if that is his legitimate name, protesting and 
threatening the bringing of a suit against The Washingtonian. 

I had an interview with a man—I can't remember his name- 
that brought that to a friendly issue, and Mr. Pearson dis¬ 
appeared from my scene of action, and I have never had the 


opportunity to tell bin"- Oi this befor 

q j thi nk that is enough of that, unless you have an- 

other example. 


141 saY if it is not out of order, that 

A I would like to say, 

« ViAtreen Mr. Pearson and myself was 
fundamental difference between 

tor a nd Mr. Pearson was primarily 
I was primarily an eoito. , 

, , one I have edited publications 
iter, and a very sP eC " 

„ Mr. Pearson 

n r* to the best Of my knowledge, 

18 years, and, to <n- . 

dne My i dea waS fc ° P rodUC9 ° 
not edited any magaz- • Peers0 n 

... the outlie liked; and hr. Pearson, 
sine, and produce w 
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^f j may say this, that he did not care what the public liked, 
if he bad the opportunity to dig an elbow, or even a pen_knife 
thrust, 'f nothing else was available to do it, and Idid not 
like that, with a magazine published on those lines. 

Q Mrs. Banister, Mr. Fearson was asked the question: 

"And it was your plan, if I may review your testi¬ 
mony for a moment, to get out two or three issues to 
experiment with it, and if it went well you would take it 
over?" 

And the witrnoss , Pearson, answered: 


"That is correct." 

Do you know whether it was the plan of The V/ashingtonian 
Publishing Company, that Mr. Pearson was to take over The Vash- 
ingtonian magazine if the three issues went well? 

A I know that it was not the plan. It developed it 
was Mr. Pearson’s plan, but, unfortunately, I had not been in¬ 
formed of it. 

Q Again, on page 17 , the witness, Pearson, was asked 
the question: 

"Mrs. Banister had, I understand, cooperated with you 

in the production of the October and November issues?" 


Kill you tell ua uhether or not you cooperated uith Mr. 
eereon In the production of the October end November ieeuoe? 

A May I chance Mr. Pearson's phraseology and say that 

.r. Pearson and Mr. Brovmoll cooperated ulth » in the produc- 

j Unvemher issues or, at least, I thought 
iion of the Octobor and hovemoer - 

ih ev ware co operaiiing_l*il-th— 
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been acting as my book reviewer for quite two years, I think. 

S o, it was his objection, and not mine. 

q Will you tell us whether Mr. Pearson had anything to 
do with the preparation and the publication of the December 

Washingtonian? 

A Absolutely none; my relations with him had entirely 
ceased and, in spite of everything that had happened, I gathered 
around me a little group of very loyal artists and writers who 
worked like dogs, knowing that they would not be paid for it, 
and we got out a magazine which was pronounced the best issue; 
we got it out, and it came out without any help from either of 
the gentlemen involved in this case. If I had had the money 
I would have gotten out a January, and February, and March, and 
April, and so on, but I didn’t have it and had to stop. 

Q Now, how long had Mr. Rixey Smith been contributing 
to your magazine, beginning with the month of October of 1931? 

A I don’t know what you mean by that. 

Q Let me revise my question. On October 1, 1951, how 
long previously had Mr. Rixey Smith been contributing to The 
Washingtonian magazine? 

A I should say from February 2, 1929, which was when 
The Washingtonian was renamed and made into a newsstand and, 

*9 hoped, a national magazine. He was our regular contributor; 
he wrote one article every month, and most months two articles. 
And then he went on writing for the October and November issues. 

Q Now, let me ask you: What, if any, difference was 
there i n the work that Mr. Smith did, and his relation to the 
® a gazine, in the October and November issues of 1931, from his 
contributions and relations to the magazine prior to that time? 






































£ None whatever. 

q Mrs. Banister, you have testified that there was a 
er ies of articles that had been planned to put into the 
juagazine, the first of which was "Mr. Bloom and Mr. Washington” 
an d the second of which was— 

A Mr. Bascom Slemp. 

q And the third of which was "The Mills~of the Gods”. 
Now, with whom were those articles planned? 

A With me. Probably—I don't know, it may have been 
after his discussion, but, certainly, with me. 

Q Do you recall any discussion with regard to the 
article "The Mills-of the Gods"? 

A Discussion with whom, Mr. Whitman? 

q was there any discussion about the writing of that 
article? 

A No discussion. I mean, Mr. Smith was assigned to 
write that article, by me. is that what you mean? 

Q Yes. 

A Now, I do recall, if you call it a discussion, that 
took place a little later. 


Q Go ahead with that. 

A All right. I recall the fact that on one occasion 
•• this magazine was being prepared, -the December la sue-you 
(■member Mr. Pearson was no longer on the scene-X remember one 
“toning, however, that Mr. Smith dropped in to my office and 
said that he had changed his mind about writing an article on 
*». Mills; and he said that he thought he would write one on 

Mr » Doalc, the secretary of Labor. 

Mr. Lovett. Mr. Auditor, this is going into hearsay. 


























The Witness. it is not hearsay. That is what he said to 

U10 • 

Mr. Lovett. I object, it is hearsay. 

The Witness. All right. May i say this, please, then-- 
By Mr. Whitman: 

Q What were your final instructions to Mr. Smith with 
regard to the writing of the article "The Mills-of the Gods'*? 

A My final instructions to Mr. Smith were that he could 

either go forward with that assignment and finish that as I had 

instructed him to do, or we would have no further article of 

the kind. I gave as a reason the fact that I did not think Mr. 

Doak was an interesting figure, and that was in my editorial 
opinion. And I gave him another fact, that he was not, under 
any consideration, to submit to any suggestion for the contents 
of the magazine from Mr. Drew Pearson. And Mr. Smith went forward 
and finished it. He said, of course, that made it all right. 

He went forward and finished it and published it--or, I pub¬ 
lished it, rather. 

Q How, there appeared in the December issue of The 
Washingtonian, which has been offered in evidence in this case 
as plaintiff’s exhibit 6—that number appearing on the title 
Page of the magazine—an article beginning on page 32, and the 
&1> ticle is entitled "stories of Washington Stores. 1. Woodward 

I Lo throp." 

A Yes, sir. 

q What connection, if any, did Mr. Pearson have with 
the suggestion for that article? 

A Why, I don't think he had anything to do with this 


su 8gestion. 
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Mr. Lovett. Mr. Auditor, I object to this line of testi¬ 
mony as being entirely immaterial, and needlessly enlarging the 

record. 

Mr. Whitman. All I can say is that your witness, Mr. 

. 

pearson, said it was his idea. On page 19 the witness, Pearson, 

testified, 

"The Woodward & Lothrop article was my idea, 
although I did not write it." 

Now, I want to show what connection, if any, he had with 
that article. 

The Auditor. That would seem to justify it. 

(There was discussion and argument off the record, 
after which the following occurred:) 

Mr. Y/hitman. With the idea for that article. I will 
change it to the word "idea", rather than "suggestion". 

The Auditor. Do you object to that? 

Mr. Lovett. No. 

The Witness. Well, I don't see how I can answer that 
within your limit. To the best of my knowledge and belief 
Mr. Pearson had nothing to do with this article. The general 
Plan was,in order to stimulate my very fast decreasing 
advertising income, to write a series of articles dealing with 
the big stores here, and this one was the first one that was 
Published, and it was published after Mr. Pearson had disappeared 
from my environment. It was written by a little person named 
Helen Montague, whom I can hardly recall. She was one of a 
number of commercial writers, you know. It was put back be¬ 
cause it was, on its face, strictly commercial. I think that 
is my answer. I might find out who Helen Montague is. 
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By Hr. Whitman; 

Q Was it Mr. Pearson's idea? 

A Mr. \/hitman, how can l tell? He may have had the 
same idea. It was a part of my editorial plans for the December 
i issue. Mr. Pearson might have had a number of ideas I didn't 
know about; and that might have been one of them. But it was 
i never put up to me. It was not brought to me as being one of 
his ideas. I never heard of it being his idea. 

Q On page 22, speaking of the magazine article "The 
Mills-of the Gods”, the witness, Pearson, testified; 

"The Washingtonian at that time was out of existence"- 

I think he is referring to a subsequent period, subject 
to January, 1932. 

—"it had been sold, in January or February, to 

* 

James Bryan, supposedly by Mrs. Banister, and no one 

seemed to know who owned The Washingtonian.” 

Was The Washingtonian at any time ever sold to Mr. James 
Bryan as a magazine? 

A I think you put the cart before the horse there, but 
the magazine was never sold to Mr. James Bryan. He never had 
an y possible proprietary right in the magazine. 

Now, will you ask me another question? 

Q Now, was there ever any owner of The Washingtonian 
^gazine, other than The Washingtonian Publishing Company? 

A There was never any owner of Die Washingtonian, which 
* aa the magazine, or any other company— 

Q Or person? 
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A Or person--any other company than The Washingtonian 
Publishing Company, or any other person, except, you see, back 
in the early period before we incorporated, as I have already 
said here. 

Q But The Washingtonian was after the incorporation? 

A Y©s; it was years after—a couple of years after. 

Q, What connection, if any, did Mr. Pearson have with 
the payment of the bills, such as the telephone bills, of The 
Wa shing t onian ? 

A Oh, of course, Mr. Pearson never had any connection 
with the payment of the bills. Even the stamps that his letter*! 
were sent out on were Washingtonian stamps. Every activity of 
that magazine was The Washingtonian scanty funds. Even its 
publicity matter v/as manifolded, as I remember. There were no 
ejqoenses on the part of Mr. Pearson, that l can recall, except 
one; he paid somebody for an article that I refused to pay for, 

because I did not want it. 

q Now, Mr. Pearson, on page 28, was askedj 

"Wasn't she—" 

That is, Mrs. Banister. 

"Wasn’t she in charge?" 

His answer is* 

"She was nominally in charge, as X said before but, 
actually, I did not deal with her very much. 

"Q. Who did you deal with? 

"A. I was t* 16 boss. 
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"Q. You were the boss? 

"A. I was. 

"Q. Who made you the boss? 

"A. Mrs. Banister surrendered with the Mayflower 

hotel— 

"Q. Did you deal with the Mayflower Hotel? 

"A. I dealt with both of them.” 

A What does he mean, that he dealt v/ith both of them? 

Q. Well, both with you and the Mayflower Hotel, I assume. 

Will you tell us whether or not Mr. Pearson was ever the 
boss of The Washingtonian magazine? 

A He was not. If he had been, none of this would have 
occurred. I was the boss, and it was because that I insisted 
on being the boss that we could not get along. 

Q Now, did you ever surrender any of your rights with 
the Mayflower Hotel? 

A I absolutely did not. Until after the appearance of 
the receivers on the scene, they would not have known Mr. 
Pearson.and, so far as I know, Mr. Brownell by name. So far 
as I know, they did not have any negotiations with them. They 
did begin to negotiate v/ith the receivers when they came on the 
scene. 

q Was the defendant, Pearson, ever put in charge of The 
Washingtonian magazine by the receivers of the Mayflower, and 
Judd & Detweiler, the publishers? 

A No; never at any time was Mr. Pearson put in charge 
of The Washingtonian by anybody, including the Mayflower 
receivers, and Judd & Detweiler. Judd & Detweiler, of course. 
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had absolutely no connection with my magazine, and no authority 
to put anybody in, except that I owed them some money and vms 
beginning to fear that I could not pay them. The receivers 
also v/ere not in authority to put Mr. Pearson, or anybody else, 
in my place in the magazine. I was the only person who could 
have done that, unless they had gone through very detailed 
legal—am I answering this—unless they had gone into— 

Q, I think you have answered it. 

A Yes; I answered it, all right. 

Q There never was, at any time? 

A There never was, at any time, under any circumstances, 

Q, Mrs. Eanister, did Rixey Smith ever tell you that you 
could not sue pearson and Allen because he, Rixey Smith, had 
given them permission to use the article "The Mills~of the Gods' 1 
A He did not. 

Mr. Lovett. I object to the question, because it is founded 
on hearsay, and calling for a hearsay answer. 

The Witness. No; I simply said, "He did not". 

(After discussion off the record, the following 
occurred:) 

The Auditor. The objection is overruled. 

By Mr. Whitman: 

Q Mrs. Banister, did you know Senator Cutting? 

A Y©s; I knew Senator Cutting very pleasantly. 

q The witness, Pearson, testified, on page 19 of this 


v 


record: 


"X had talked v/ith Senator Cutting, and Mr. Hogue 
told me that he had gone to senator Cutting and received 
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!*j>500 from him, which had paid for this December issue. 

I talked with Mr. Hogue about that this morning just 
to refresh my memory on it. So that indirectly, your 
honor, the money wh ch 1 had helped to raise financed 
the last issue of the magazine which has been suing us 
ever since.” 

Mrs. Eanister, will you tell us whether or not the $500 
which Mr. Pearson referred to there was used, or any part of 

it used, for the printing of the December issue of The Washing¬ 
tonian? 

A It was not. 

Mr. Whitman. That is all. 


CR OSS-EXAMINATION 
By Mr. Lovett: 

Q Mrs. Banister, I believe that you stated that one of 
the factors contributing to the suspension of the magazine in 
January, 1932, was the fact that the Mayflower Hotel discontinued 
its purchase of 2,500 copies per month. 

A Its backing. 

Q You mentioned 2,500 copies, I believe? 

A I believe I did. 

Q When did that purchase stop? 

A When the receivers were appointed. 

Q, When the receivers were appointed? 

A Yes, sir. 

Q When was that? 

A I can’t exactly remember; I think it was in the early 


summer; and they did not know about this, and, of course. 
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naturally, the Mayflower organization were great friends of mine 
and great backers of the magazine; but, of course, the receivers 
did not know anything about it, and it was several weeks after 
they came in before they made the discovery of the connection 
with the magazine and the hotel—it was never a contract, but 
when they found out about it in their capacity as receivers, 

I suppose, naturally ,~I thought it was pretty hard--but, I 
suppose, naturally, they did not have any feeling for the maga¬ 
zine in particular; it was an expense to the hotel that they 
would like to get from under, and they did not feel justified 
in going on. 

Q They were trying to cut down expenses? 

A Well, I don't know what they wanted to do, but they 
did not want to pay me the same money that came to me every 
month. 

q Did they pay any of the other bills of the magazine? 

A Never paid a cent, so far as I can remember, after the 
first time, in the whole oourse of my connection with the hotel, 
except some little insignificant bill of $5 or $10 was sent 
over by the hotel. Like other bills I paid for, I didn't pay 


any attention to them. 

q When the receivers took over— 

A That was human, I reckon. 

q At that time the magazine was in debt, was it not, 
to Judd & Detweiler? 

A It was in debt to a lot of people, not only Judd & 
Detweiler. 

q It was the principal creditor? 

A My advertising income was very small. It was being 



















increasingly difficult. I did not pay myself. I was the only 
person that could pay it. I didn't pay my own salary for 
eleven months. I used it for other purposes. 

Mr. Whitman, j suggest that you listen to the question, 
and when you answer the question, don't go on. Just answer the 
que stion. 

The Witness. Excuse me. I am sorry. 

By Mr. Lovett: 

Q Did the Mayflower Hotel own the stock of the corpora¬ 
tion at that time? 

A The Mayflower Hotel Corporation owned the majority 
stock in The Washingtonian Publishing Company when the receivers 
came into the picture. 

Q, Did you have any stock in it personally? 

A Yes; I had what I considered stock—it was stock. I 
had a small proportion of the stock. 

q You had not invested any money actually in the stock 
of the corporation, however, had you? 

A No; I invested several years of labor and work. 

Q, And time? 

A And time. That was my capital. The Hotel's capital 
was then--And don't forget that the Hotel got out of it an 
enormous amount, and they always considered they got out an 
enormous amount, more than they put in. They put in a little 
money, and I put in the rest of it. we were partners. 

Q TO whom were Judd & Detweiler looking for the payment 
of their bill; the corporation, or the Hotel? 

Mr. Whitman. I object to that, to whom they were looking 

for their bill. 
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By Mr. Lovettj 

Q Did Judd & Detweiler present their hills to you? 

A May i say that the Judd & Detweiler hills came 

/ 

directly to me and were paid by The Washingtonian Publishing 
Company. 

Q But I understood you to say that you owed them a 
considerable sum of money? 

A yes. 

Q So that some of the bills were not paid, evidently. 

A That was several months before the suspension, when 

I acknowledged that the magazine was going through very heavy 
waters, and Judd & Detweiler were one of my creditors, and 
th&ir bills were not as quickly paid as we would like them to 
be. 

Q Is it not a fact that the receivers of the Mayflov/er 

Hotel, at the time of the August or September issue, ordered 
the suspension of the magazine? 

A They did. They did, at certain instigation, they did 
order it, and upon advice of counsel I paid no attention to the 
order and v/ent on with the operation of the magazine, because 
the Mayflower Hotel receivers, which was an entirely different 
thing from my former practice, had no right to order me to dis¬ 
continue the publication. 

Mr. Lovett. I ask that the last part of the statement be 
stricken, that the Mayflower receivers had no right to order 
suspension. 

The Witness. ShouLd I change to "authority"? would that 
be better? 

Mr. Whitman. Mr. Auditor, the witness said that she con- 
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suited counsel in this matter; she did not obey their orders, 
and that was upon the advice of counsel. 

The Auditor. What is your suggestion? 

Mr. Lovett. That her answer be stricken as to the fact 
that the receivers had no authority to order suspension of the 
magazine. 

The Auditor. Should not that go out? 

Mr. Whitman. I have no objection to that. 

The Auditor. We will eliminate that part of it. 

By Mr. Lovett* 

Q Now, you mentioned Mrs. Elizabeth Onativia, I believe. 

A Yes, sir. 

Q, She was one of the creditors of the Publishing 
Company, was she not? 

A Yes. I will say this. She was one of my regular 
contributors who had received her monthly checks for several 
years. Again my situation was faced, that it was not always 
easy to have the complete money ready for everybody. I doled 
it out that way. 

q As a matter of fact, didn’t she bring suit for her 
earnings, or start some proceedings? 

A Yes; she did. May I say this; 

q That is sufficient answer. 

A I would like to explain, if in the proper limits of 
Court, I should like to say something about that receivership. 

The Auditor. If she wants to explain, I suppose she has 
the right. 

Mr. Lovett. The receivership? 

The Witness. Yes. What did you say? 
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By Mr. Lovett; 

Q I asked you if Mrs. Onativia was one of your creditor^, 
and you indicated she was, and I asked you if it is not a fact 
that she brought some suit or sane proceeding in connection 
with that indebtedness. 

A Yes; but the intention was by Mr. Pearson to throw 
the magazine into receivership. 

Mr. Lovett. I move that that answer be stricken. 

The Witness. You should not have asked that question. 

I was not going to bring that in. 

Mr. Lovett. I am x perfectly willing to have the facts 
known.to the witness. 

The Witness. The facts are known to the witness. 

The Auditor. I think we had better leave that out. 

Mr. Whitman. I have no objection. But I v/ould like it 
to appear that this whole line of examination is immaterial; 
whether Mrs. Onativia was a creditor, or not, is certainly 
immaterial in this case. 

The Witness. You are shutting out one of the most 
dramatic incidents of the whole thing. 

Mr. whitman. You are not supposed to say anything, unless 
you are asked questions. 

The witness. Will you please quote Mr. Lovett in his 
testimony to the effect that this is all a part of one story? 

Mr. Whitman, go ahead with your questions, Mr. Lovett. 

By Mr. Lovett: 

Q Mrs. Banister, you referred to the fact, I believe, 
that Messrs. Pearson and Brownell put out considerable publicity 
in connection with the magazine and at the expense of the 
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magazine? 


A That is my impression; yes. Everything else was at 
the expense of the magazine. 

Q Well, what was the expense? 

A Well, I should think the expense would be, the thing 


had to be— 

Q Don't you know? 

A Yes, typed or mimeographed--I couldn't think of the 
word--typed or mimeographed, and mailed, and then the expenses 
were for publicity. 

Q And it was you thought that there should be no pub¬ 
lic ity? 

A No; not at all. I was eager for publicity. 
q Then you were perfectly in accord with that phase of 

it? 


A No, but that publicity was sent out without giving 
jue—j didn't have anything but the bills. I was all for the 
publicity and eager for it, but when I read the publicity and 
saw the innuendos and implications and hidden assertions of 
ownership of my magazine by these gentlemen, it was quite a 
shock personally, there was— 

Q Who do you say actually owned it? 

A Owned what? 

q The magazine. 

A Of course, the magazine was the property of The Wash¬ 

ingtonian Publishing Company. 

q I believe several times you used the word "my" 

"my magazine", "my bookkeeper", "my principal creditor"? 

A it was really legally, it was my magazine. Not a 










soul connected with the Mayflower had ever done anything in 
connection with it, except to buy from me or back me up, and 
draw up my minutes, and kept my books, I am glad to say, I 
didn't have any responsibility. It was my magazine, and every¬ 
body recognized it until these gentlemen came into the picture, 
and the receivers, and the receivers didn't have the background. 

Q, Is the magazine, or The Washingtonian Publishing 
Company now owned by you? 

A What do you mean? 

Q, The majority of the stock? 

A The stock Is owned— 

Mr. Whitman. I object, Mr. Auditor. I don't believe that 
has anything to do with it. The company brought suit, and what 
has that to do with the issues in this case? 

(After extended argument on the objection, off the 

record, the following occurred:) 

The Auditor. The question is whether the majority of the 
' stock of The Washingtonian Publishing company is now owned by 

Mrs. Banister? 

Mr. Lovett. That is right. 

The Auditor. I think he is entitled to an answer, in view 
! of the state of the testimony. 

Mr. whitman. I will note an exception. 

The Witness. Is the majority of the stock now owned by 
Mrs. Banister? is that the question? 

By Mr. Lovett: 

Q Ye 3 - 

A ^s, sir. 

0 When did you become owner? 





















Mr. whitman. Mr. Auditor, I object to that. 

(After argument on the objection, off the record, 

the following occurred:) 

The Auditor. I will overrule your objection and let the 
testimony in, subject to a motion to strike it out, rather than 
pass on it finally at this time. 

Mr. whitman. I note an exception to your ruling. 

The Witness. Mr. Whitman, shall I answer? 

Mr. Whitman. Yes; the Court has ruled that you have to 
answer that question. 

The Witness. Well, I became owner of it--i don't know 
whether I could give the exact date, but some time ago. Shall 
I hunt up the date? 

By Mr. Lovett: 

Q The years 1931» 193 2 , or 1933? 

A Since then. 

Q Can you state? 

A Since 193 2 * 

Mr. Whitman. Mr. Auditor, it is understood my objection 
goes to this entire line of examination? 

The Auditor. Yes. 

By Mr. Lovett; 

Q, It has many years ago, but you don't remember the 
exact year; is that correct? 

A I wouldn't like to say definitely the exact length of 

time. 

q It has been a number of years ago, anyhow? 

A I said I couldn't state positively the length of tiim 

I wouldn't say it has been many years. I couldn't state the 
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exact time that I became owner, but it was since 1932 • 

Q And before 1955? 

A Do I have to answer that? 

Q Since 1931 I s a pretty broad statement, and I wondered 
if you can't give us— 

A yes; since 1935> perhaps. 

Q Between 1931 and 1935? 

Mr. Whitman. She said since 1935* 

The Witness. I said, since 1935* 

By Mr. Lovett: 

Q, I believe you stated that the $5^0 received from 
Senator Cutting was not used to defray the costs of the December 
is sue. 

A It was not. 

Mr. Lovett. That is all. 

(The witness left the stand.) 

(After discussion as to a time for further hearing, 
at I 4 . o'clock p. m., an adjournment was taken until 
Friday, June 21, 1940, at 10:30 o'clock a. m.) 
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IK THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA /S* 


THE WASHINGTONIAN PUBLISHING CO., INC., 
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v. 

4 
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55 ^ 29 - 
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Luther E. Angle. 
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By Elisha Hanson 
Eliot C. Lovett. 

Of Counsel for Defendants Pearson and Allen: 

Joseph P. Tumulty. 


PROCEEDINGS 
Mr. Lovett. May we proceed? 

The Auditor. Yes. 


























145 


Mr. Lovett. On behalf of the defendants I v/oula like to 
call Colonel Julius I. Peyser. 

Thereupon— 

JULIUS I. PEYSER 

was called as a witness on behalf of defendants and, being 
first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
By Mr. Lovett: 

Q. Please state your name. 

A Julius I. Peyser. 

Q. And your address and occupation? 

A I am a lawyer in the Investment Building, Washing¬ 
ton, D. C. 

Mr. Whitman. If your Honor please, I would like Mr. 
Lovett to state just what this is, whether it is new evidence, 
or just what the evidence is that he proposes to offer. 

Mr. Lovett. This is merely in the nature of rebuttal or 
surrebuttal — I do not know what it would be called in this 
case -- of the testimony of Mrs. Banister. 

Mr. Whitman. We confined our evidence, I think, very 
closely to the rebuttal of the defendants' evidence in chief 
Is this going to rebut Mrs. Banister, and have we got to come 
back and rebut this? 

The Auditor. I cannot very well tell until we hear it. 

By Mr. Lovett: 

Q What, if any, connection do you have with Judd & 
Detwiler? 

A I am general counsel and treasurer, and I have 

charge of the policy that does not pertain to the mechanical 
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end; and I also handle the finances. 

Q On behalf of Judd & Detwiler did you ever have any 
dealings with the V/ashingtonian Publishing Company, and particu¬ 
larly with Mrs. Marion Banister? 

A Yes. 

Q. State, if you can, of your own knoy/ledge whether 
j Judd & Detwiler published the October and November, 1931> 
issues of the Washingtonian Magazine. 

A Not published. They printed the Washingtonian. 

Q, Do you have your records with you? 

A Yes; I have. 

Q Can you tell us how many copies were printed in 
October and November? 

A Yes. When you say "printed", do you mean the October 
edition that was printed in October ? 

Q The October edition. 

A Twelve thousand copies of the Washingtonian were 
printed, and 500 colored posters chargeable to the V/ashing¬ 
tonian. 

Q Hoy/ many for November? 

A There was an increase in November. There v/ere 
13,000 copies printed in November. 

Q And for December? 

A Thirteen thousand. 

Q Do you have also the figures for September? 

A Yes. September, 10,000 copies. 

Q Under what circumstances were the October and 
November issues printed? 

A That is about the time I came into the case. Up to 
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that period it v/as a regular business transaction betv/een the 
P^klishers of the magazine and the printers, but there v/as a 
large indebtedness, somewhere around $11,000, due Judd & 
Detv/iler, and the matter v/as brought to me for the purpose of 
settling whether to print following copies. So we v/ent into 
negotiations and conferences about the October, November and 
December copies to be printed. 

Q, With whom did you have those conferences? 

A I think I had them with Mrs. Banister and with 

Mr. Baker, who was at that time the attorney for Mrs. Banister, 
and some other lawyer who was in the case v/hose name I have 
forgotten. 

Q. What was the result of those conferences? 

A The result was that we received from Mrs. Banister 

a copy of a telegram, and we were encouraged to print them by 
reason of the fact that Mr. Brew Pearson and Mr. P. G. Brownell 
were to take charge of the publication, and that encouraged us, 
on the theory that there v/ould be some influence to help us 
to get paid for the printing of the publication and for the 
past indebtedness. 

Q Did you know Mr. Pearson? 

A Yes; I knew Mr. Pearson. I cannot say how long — 

8 or 10 years, I suppose. 

Q Had you known Mr. Brownell before? 

A I never knew him before, but I think I was in 
correspondence v/ith him, and also I met him on three or four 
occasions. My interest particularly was to obtain the back 
payment even at the risk of printing these new editions for 
October and November, which we thought would be very much 
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benefited by the name of Mr. Pearson who was a well known 
writer in Washington, and the name of Mr. Brownell, who had 
business ability, and we were encouraged by Mrs. Baniste^rtvho 
gave us copies of a telegram showing that Mr. Brownell was 
using every effort and energy in New York and other places to 
obtain contracts for improvements to the magazine. 

Q Was the consent, then, to print the October and 
November issues based upon Pearson having charge? 

Mr. Yvhitman. We object to that question, Mr. Auditor. 

It is leading, to begin with. This witness does not need any 
leading. He is a lawyer. 

Mr. Lovett. X am merely reviewing the witness’ testimony. 

Mr. Whitman. No, yo\j£re not. You are asking a different 
question from what he testified to. 

By Mr. Lovett: 

Q, Well, Colonel, upon what was your consent to publish 
additional issues of the magazine conditioned? 

A It was absolutely based on the views expressed by 
persons that Mr. Pearson would have charge of the editorials. 
That was said a couple of times. And Mr. Brownell was taking 
charge of the finances or the readjustment of contracts. I 
did not go into the details of it. I had some idea that the 
magazine would be printed, and the theory v/as and the thought 
was that those two men were going to take charge of the 
editorial work and the business; and I was assured by reason 
of these telegrams v/hich v/ere handed to us by Mrs. Baxter, 
that tl.at was the proposition. 

Q In what, if any, v/ay did you in your own organiza¬ 
tion refer to the October and November issues? 
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Mr. Whitman. We object to that as not being material. 

The Auditor. I think I will let him answer. 

Mr. Whitman. Exception. 

A We considered that it was the Drew Pearson magazine; 
that he was going to be the head and front of the magazine, 
and we wanted to continue the printing of the magazine and 
were encouraged to do it. That is all. 

By Mr. Lovett; 

Q Would you have consented to the publication of 
these issues if it had not been for Pearson? 

Mr. Whitman. We object to that, if the court please. 

He is speaking for a corporation, now. He can express his 
opinion, but I do not think he can express the corporation's 
opinion unless he is qualified to do so. 

Mr. Lovett. Mr. Auditor, he has already qualified himself 
by stating that he has charge of the business policy of Judd 
8: Detwiler. 

The Auditor. Objection sustained. 

By Mr. Lovett: 

Q, Will you state. Colonel Peyser, what, if anything, 
you have to do with the determination of policy of Judd 8= 
Detwiler? 

A As far as the mechanical end goes, I have nothing 
to do with it at all. As far as the business policy is con¬ 
cerned, as soon as an account is overdue the entire file is 
referred to me, and from that time on I take charge of that 
file until a settlement or charge-off is made. I have charge 
of the financial policy and the accounts; and when this 
account was overdue at the end of September it was referred 
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to me. It must have been after the September vacation that 
it was referred to me. 

Q About how much was overdue at that time? Do you 
have that figure in your notes? 

Mr. Whitman. We again object on the ground that it is 
immaterial what was owed to Judd & Detwiler at that time. 

The Auditor. Is not that immaterial? 

Mr. Lovett. He has stated his qualifications, so far 
as the determination of policy is concerned, especially in 
matters involving credit; and the importance of his decision 
in this particular instance is certainly reflected in large 
amount by the amount of the indebtedness. If it had been a 
matter of ten or fifteen dollars it would be one thing, and 
if it v/as a matter of ten thousand or fifteen thousand dollars 
it would be another thing. The determination of policy by 
this witness may or may not have been an important thing. 

V/e can best ascertain that by knowing the amount of the 
indebtedness. 

The Auditor. I do not see the materiality, but I think 
I will let it in for what it is worth. 

Mr. Whitman. Exception. 

A It v/as over $10,000, which did not include two 
special items of booklets entitled "What They Say." That bill 
is separate, and the account of the Washingtonian was kept 

as a separate item. 

By Mr. Lovett: 
q What was the item? 

A There were two items. There were 100 prospectuses, 
$270, and 1,500 booklets, entitled "What They Say." 
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Q What were those to he used for? Do you recall? 

A I remember them. 

Mr. Whitman. Does he know? 

The Witness. Yes. 

Mr. Whitman. Who told you? 

The Witness. Brownell. He was the one I had a conversa¬ 
tion with. 


By Mr. Lovett: 

Q For whom was Mr. Brownell acting at that time? 

A I imagine he was acting for the corporation. I came 

in contact with his name through Mrs. Baxter and through the 
telegrams that were shown us. So I presumed that he was part 
of the organization. I did not know definitely whether he 
was handling the financial end or the contract end of the 
publication. 

Q Colonel Peyser, did you have complete authority to 
determine whether or not additional credit should be extended 
to this organization? 

A Yes. After the account came into my hands I had 
the authority. I had full authority. Not that I did not 
consult from time to time with some of the other officials; 
Mr. Evans, for instance, a very old man. I did consult from 
time to time. But when those accounts came to my office 
I had full authority. If I want to I can call the other 
members of the corporation in, but generally I act without 
calling them in. 

Q Do I understand that you authorized printing tv/o 
more issues? Is that your testimony? 

A Yes; the October and November issues. My mind is 


















152 


not very clear on whether it was December also or not. 

Q If Mr. Pearson had not been going to take charge of 
the magazine, would your recommendation have been the same? 

Mr. Whitman. We object to that, Mr. Auditor. You do 
not have to lead this witness. 

By Mr. Lovett; 

Q State what your decision would have been if Mr. Pear¬ 
son-had not been involved in the negotiations. 

A I would have been very much disinclined to allow the 
further publication. I think I would have said no. Notwith¬ 
standing the fact that we felt very friendly toward Mrs. Banis¬ 
ter, we found the proposition was not v/orking out as well as 
it might have been. 

Q Colonel Peyser, Mrs. Banister has testified — and 
I refer to page 100 of the typewritten transcript — regarding 
her summary dismissal of Pearson and Brownell, stating that ~ 
"They spent several days in very strenuous efforts 
to keep me from going forward with the November issue." 

And then, on page 103, she says; 

"I will say, then, that my relations with the two 
gentlemen were temporarily resumed because «- * *- *- of the 
intercession of the head of the firm of Judd & Detwiler, 
who called upon me." 

Can you state of your own knowledge whether any efforts 
were made by Pearson or Brownell to prevent the publication of 
the November issue, and that anyone from Judd & Detwiler inter¬ 
ceded? 

Mr. Whitman. We object to that question, Mr. Auditor. 

Let him state what his knowledge is. That question is entirely 
























153 


too broad. I have no objection to his stating what knowledge 
he has and what he knows, but to ask him whether any member 
of the firm of Judd & Detwiler made any effort is going a 
little too far. 

Mr. Lovett. Very well. 

By Mr. Lovett: 

Q In the interest of conserving time, I will ask you. 
Colonel, to state, if you can, of your own knowledge any facts 
pertaining to these quotations from Mrs. Banister's testimony. 

A I don't know anything about any misunderstanding, 
except I knew there was a misunderstanding; and George Judd,Jr. 
who lived in Florida, was up here at that time and I went 
with him to see Mrs. Banister and endorsed the proposition. 

No. I think Mr. Baker made an engagement for us, and we went 
there for the purpose of having Judd & Detwiler get acquainted 
with the full facts and the whole conditions. We always 
considered it advantageous to the magazine to continue, and we 
had confidence in some memorandums that were given us relative 
to Mr. Brownell. I don't know whether that was after or before 
the printing; I have not the printed record before me. But 
Mrs. Banister gave us a copy of a telegram showing the extra¬ 
ordinary efforts made by Mr. Brownell, so we felt through that 
period of time that Drew Pearson and Brownell were doing good 
work in building up the magazine. Of course we were trying 
to collect our past indebtedness of #10,000 or more. We were 
trying to encourage them to succeed. I am sure that if we had 
known that Mr. Drew Pearson and Mr. Brownell were going to 
get out we would not have printed the editions referred to. 

Which page did you read from a while ago? 


The Auditor. 
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Mr. Lovett. Page 100 and page 10J. 

The Auditor. You started at page 100. 

You were not the head of Judd & Detwller at that time, 
were you? 

The Witness. I was general counsel. I had charge of all 
these matters. 

The Auditor. You were not the head of the firm, were you? 

Mr. Peyser. After Mr. Judd died I took charge of it. 

I was doing the same thing I do today. I pass on all credit 
and the financial policy. I am also treasurer of the concern. 

Mr. Lovett. The Auditor is referring to the fact that 
Mrs. Banister’s reference was that you were the head of Judd 
& Detwiler. Were you the head, or who was the head? 

The Witness. At that time John Davis had charge of the 
mechanical end. He is the executive vice-president. After 
Mr. Davis my position was General Counsel, handling finances. 
Mr. Evans was the treasurer. I think at that time he was 
about 78 years old — over 75 — and he did very little work 
there. He did not come to the place very often. So if a 
matter had anything to do with the financial policy, I passed 
on it. If it had anything to do with the mechanical end, 

Mr. Davis passed on it. I countersign every check and I pass 
on all credits and on all contracts made relative to the 
establishment, with the exception of the labor or the mechani¬ 
cal end. 

By Mr. Lovett: 

Q During the time this magazine was being published, 
in October or November? 


A After September 
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Q You had control, then, so far as Judd & Detwiler 
were concerned? 

A After September I had control of the accounts. 

Up to that time I didn't know anything about it. 

The Auditor, You had charge of v/hat? 

The Witness, Of the accounts. I had full control of the 
accounts after September. Up to that time I had nothing to do 
with them. 

By Mr. Lovett: 

Q Mr. Pearson testified on page 12 of the typewritten 
transcript as follows: 

"So, we undertook to publish the October and November 
issues as an illustration, and we secured from Judd & Detwiler 
their cooperation through staking us to that extent, they 
would not charge us for those two issues." 

A I don't know what he means by that. I, can only say 

v/hat v/e did. 

Q If you will, please. 

A It was understood that we were not to charge — 

Mr. Whitman. Understood by whom? 

The Witness. By me, who had charge of the accounts at 

that time that we would not do business with Mr. Drew 

Pearson, that is,v/e had no financial relations with him. 

Mrs. Banister stated that she, who was in control, I imagine, 
of most of the stock that they had, would pay for the October 
and November issues and that nothing was to be charged to Mr. 
Pearson or Mr. Brownell. It was charged to the Washingtonian. 
We did not charge it to Pearson or Brownell, because Mrs. 
Banister still maintained her responsibility. On the other 

IlS. 
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hand, they would not have been published on that statement 
alone if Mr. Pearson and Mr, Brownell had not been in the 
matter. 

Mr. Whitman. I move to strike out that last part. It is 
not responsive to the question. 

The Auditor. Motion granted. 

Mr. Lovett. That is all on direct. 

CROSS EXAMINATION 
By Mr. Whitman: 

Q Colonel, you testified about a telegram that Mrs. 
Banister showed you. That was a telegram addressed to her, 
was it not? 

A Yes. 

Q From Brownell, was it not? 

A Yes. 

Q And employee of Mrs. Banister? 

A I couldn't tell you about that. 

q You do not know the relationship? 

A No. 

Q It was a report to her of what he was doing, was it 

not? 

A Yes. 

Q And that was the thing that persuaded you, or one 
of the things that persuaded you, as you say, to publish the 
I October and November issues? 

A One of the editions; I don't know vtfiich one. 

It may have been both of them; I don't know. 

Q That was the telegram stating that Mr. Brownell 
was working to secure capital for the company, was it not? 
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A I would rather show you the telegram. If you will 
give me a chance to look It over, because this happened a 
long time ago. 

Q You have already testified as to what the telegram 

showed. Let me get your recollection as to what It showed, 

' 

before you look at it. 

A All right. 

Q What did it show? 

A As far as I remember, it showed that efforts were 
being made and energies exerted by Mr. Brownell for the purpose 
of obtaining further and better contracts. 

Q, And he was reporting to Mrs. Banister as the head 
of the company in Washington as to what his efforts were, was 
he not? 

A I was not familiar with the full set-up. But we 
dealt with Mrs. Banister. I think it would be fair to show 
this telegram without trusting to my memory. It is dated 
November lj., 1951, and is addressed to Mrs. Blair Banister, 

The Washingtonian — 

Q Let me see it before you read it. 

A I was not going to read it. I was going to show you 
the date of it. 

q All right. Will you read that telegram into the 
record? 

A (Reading): "November I4-, 1951 

"Mrs. Blair Banister 
The Washingtonian 
1705 L Street 
Washington, D. C. 

"Remaining New York balance of week to see more 
__pros pec ts_ ^topping Hotel Barclay stop Please rush ten more 
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copies October November issues and fifty smell booklets 
special delivery also let me hove tear sheets News adver¬ 
tisement and any publicity stories stop Regards. 

"F. G. Brownell" 

Q, How often did you see Mrs. Banister? 

A Mrs. Banister was twice in my office with Mr. Gibbs 
Baker. 


Q 

When was she in your office? 

A 

I couldn't tell you that. It was during this period. 

Q 

Let me see if I can refresh your recollection. You 


recall that young George Judd was considering purchasing an 
interest in the Washingtonian Magazine, was he not? 


A 

Yes, sir. 

Q 

And you were acting for his father or for him? 

A 

His father was dead. 

Q 

Was his father dead at that time? 

A 

Oh, yes. He had been dead about 15 years. 

Q 

He has been dead since 1915? 

A 

I said, for 15 years. It is over 10 years. 

Q 

You were acting as General Counsel for Judd & 


Detv/iler at that time? 


A 

Yes. 

Q 

And also a^6ounsel for George Judd? 

A 

Yes. 

Q 

Did you not go to see Lira. Banister about the first 


of September in the year 1931 for the purpose of dealing with 
her for the purchase of an interest in the magazine for ydung 
George Judd? 

A If you ask me the date, I don’t know; but I did go 
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there in the fall, but I have no memorandum of it. I think 
we only made one trip, Mr. George Judd and I together. 

Q, And that was before the Pearson episode, was it not? 

A I don't know whether it was before or during that 

time. I know there was a question of the payment of stock that 
the Mayflower Hotel had. 

Q It was not in question at that time, was it ? 

A Yes; the stock was still being held by the receivers. 
Ihe receivers were still there. 

Q You were dealing v/ith Mrs. Banister, however, were 
you not, as a representative of the company? 

A Yes. I also saw Mr. John Lewis Smith, who was one 
of the receivers at that time. I only had one interview with 
Mrs. Eanister, with Mr. Judd. All those prior thereto and 
afterwards were with Mr. Baker being present, and once when 
Mr. Brownell was present. 

q V/ould you say that this is a correct statement, dated 

September 5» 1951 (reading): 

"Judd & Detwiler were actively interested in either 

taking over or acquiring a large interest in the project 
with the idea of young Mr. George Judd himself personally 
participating in it. Several days,ago their legal repre- 
: sentative called on me at my office and for more than an 

hour discussed the matter with me." That letter is dated 

September 5, 1951* Wou l d you say thafc is correct? 

A The letters which are in evidence in this case, in 

the first instance, will give the original date. I do not know 
what it was. 

Q, You do not controvert that date, do you j 
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A No, not at all. We might have led up to the Pearson 
proposition, because I had other conferences with.Mr. Baker 
afterwards. 

Q Did Mrs. Banister ever tell you that the defendant 
Pearson was in charge of the magazine? 

A I didn't say that. 

Q, I am just asking you. Did she? 

A No, sir. 

Q When you were told that he was, who told you? 

A It came from the Judd & Detwiler firm. 

Q Who within the Judd & Detv/iler firm? You knew all 
about it. 

A I couldn't tell you. It came to me as any other 
proposition would come to me, that Pearson and Brownell were 
going to take charge of the proposition, and I was very much 
enthused about it, because I felt there was a possibility of 
saving $10,000. 

Q When was that $10,000 due? I think you testified 
that it was in September, did you not? 

A No. 

q When was it due? 

A I will give you the exact date. It was due after 
the printing of the September issue, whenever that was. 

Q When was the September issue printed? 

A It was charged on the books on September l6, but 
that does not mean it was printed that day. That is when the 
charge went through the office — September 16, 10,000 copies 

$1^221.30. And there were some rate cards went with it. 

After that it came to my office. 
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Q To whom was that billed? 

A One bill to the Washingtonian Publishing Company 

and one to the Mayflower Log Corporation. 

Q Were there two bills sent out? 

A I don't think any were sent out. I have the original 

bill and the duplicate in my possession. 

Q Do you have them right there? 

A Yes. 

Q What is the date of it? 

A August 3 , 1953* 

Q How much? 

A A balance of §13,73^•&!• 

Q In whose name was it made out? 

A The books of record — 

Q In whose name was the bill made out? 

A The Mayflower Log Corporation, and the Washingtonian 

Publishing Company, the other bill. 

Q What other bill? 

A The bill for the side printing. 

Q What was that? 

A The prospectuses. 

Q How much was that? 

A § 331 . 50 . The work was done for the Washingtonian. 

That was the balance that Mr. Baker showed on February 17, 

193^. 

Q Did you have anything to do with placing Mr. Drew 

Pearson on the magazine? 

A No, sir. 

Q Did you have anything to do with his official con- 

|| 

I 

i 
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nection with the magazine? 

A No, sir. I never had very much to do with him. 

I read a little article in the Washington Merry-Go-Round, and 
I didn't like it very well. 

Q, You were in charge of the accounts at that time and 
you would have known such a thing if it had gone on? 

A I knew he was in the proposition. 

Q But he was not in there through any efforts of Judd & 
Detwiler, was he? 

A No; hut we would not have — 

Q You have answered my question. 

A No; hut I would like to qualify my statement. 

<& Well, go ahead. 

A We would not have given Mrs. Banister credit on the 
Washingtonian if the new parties had not come in. 

Mr. Whitman. I move that the court strike out the last 
part of the answer as not being responsive to my question. 

I move that all after the word "No" go out. 

The Auditor (after informal discussion). That is in con¬ 
flict with the prior ruling. 

Mr. Lovett. The prior ruling or the prior testimony? 

The Auditor. The prior ruling. He was about to testify 
on that subject on direct examination, but, on objection, he 
was not permitted to do so. 

Mr. Lovett. I think he testified as to this matter on 
direct examination, and that is the reason he is bringing it up 
on cross. 

Mr. Tumulty. But the objection was made by Mr. Whitman. 

The Auditor. The motion is granted. 
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By Mr. Whitman: 

Q, Colonel, you have stated, that you had no personal 
information about Mr. Drew Pearson having charge of the maga¬ 
zine except what v/as given to you by other members of the firm? 

A That is correct, sir. 

Mr. Whitman. I move to strike out the testimony of this 
witness that he knew that Mr. Drew Pearson was in charge of 
the magazine, because it is based entirely upon hearsay evi¬ 
dence. I will be glad, when the record is written up, to 
point out to the Auditor the place in the record where he made 
that statement. 

Mr. Lovett. I would like to ask a question before your 
Honor rules on the motion. 

The Auditor. Proceed. 

By Mr. Lovett: 

Q Did you ever have any conversations with Mr. Brownell 
or Mr. Pearson regarding this same matter? 

A Only once with Mr. Pearson, but I would say at least 
four times with Mr. Brownell. 

Q What was the nature of those conferences? 

A The nature was — 

Mr. Whitman. This witness has testified that the only 
information he had on that subject was what was given him by 
the members of his firm. Is he going to testify to something 
different and contrary to what he has already testified, as to 

where he derived his information? 

The Witness. You asked me where I first got my informa¬ 
tion, and I said, from the firm. 

Mr. Whitman. I asked you what information you had, and 


























you said it came from the firm. 

The Witness. That is right. 

Mr. Whitman. That was your information? 

The Witness. Yes. 

By Mr. Lovett: 

Q What did you refer to at that time? 

A The set-up of the new publication. That information 
came from the firm, and then I became active to retain the 
printing of the magazine. I talked once to Mr. Pearson. 

Another conversation I had was with Mrs. Banister and Mr. 
Brownell. I met him in Mrs. Banister's office once. At that 
time he said he would come to see me. When that question was 
asked me, where my information came from — it came from the 
firm, of course, in the first place, because I don't go around 
trying to get information on accounts. We either sue on 
accounts or collect them the best way we can. 

By Mr. Whitman: 

Q She original information was given you by the firm? 

A That is right. 

By Mr. Lovett: 

(j That information was to the effect that Brownell and 
Pearson were going to take over; is that it? 

A Yes. 

Mr. Whitman. Now, Mr. Auditor, I renew my objection to 

strike out the testimony of this witness relating to the 

to be 

statements that the defendant Pearson was/put in charge of the 
magazine, on the ground that he had no knowledge of his own 
on that, but was testifying from what someone else told him. 

Mr. Lovett. Mr. Auditor, his testimony is based upon. 





















and the whole thing goes to the question of whether or not 
these two gentlemen were to have charge of the magazine; and, 
based upon information that they were, he allowed additional 
issues to he printed. That was the condition. He stated that 
to he the condition upon which they allowed the printing. 
Whether the information was absolutely true from some other 
person’s viewpoint, may he another matter. But certainly the 
fact that he secured that information and relied upon it and 
extended suhstantial credit, gives it the utmost credence in 
so far as this witness and Judd & Detwiler are concerned. 

After all, he is speaking as an officer of the corporation. 

The Auditor. He was permitted to testify without objec¬ 
tion, and I think, under the circumstances, I will let the 
testimony stand. The motion is denied. 

Mr . Vvhitman. Except ion. 

By Mr. Whitman: 

Q Colonel, when did you first come into the picture? 
You stated, the first of September? 

A At the end of August or the first of September, 

I think. 

Q Was there not already an agreement in effect between 
Mrs. Banister and Judd & Detwiler that they would print the 
September and October issues? 

A No, sir. 

Q There was not any such agreement? 

A You mean, a written agreement? 

Q Yes. 

A If there was, I never saw it. It never came to 


my knowledge. 































Mr. Whitman. That is all 


REDIRECT EXAMINATION 
By Mr. Lovett: 

Q Do you recall when Mr. Pearson and Mr. Brownell 
first saw you? 

A It was before the — 

Q. Was it before the publication of these issues? 

A Oh, yes. Brownell saw me after the publication; but 
he saw me a couple of times with the idea — 

Q, But the conferences v/ith Brownell and Pearson? 

A I think the first one was before, but I think the 

others were afterwards. The only one conversation I remember 
with Mr. Pearson was. 

Q At that time were those p^ans discussed? 

A Yes, to the extent that he said to me that — well, 

I will not say that. The plans' were discussed, I will say. 
Erownell kept on having conversations with me on business 

matters. 

Mr. Lovett. That is all. 

Mr. Whitman. I have no further questions. 

(The witness left the stand.) 

Thereupon— 

JOHN LEWIS SMITH 

was called as a witness on behalf of the defendants and, being 
first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
By Mr. Lovett: 

Q State your name, address, and occupation. 

A John Lewis Smith; 729 15th Street Northwest, Washing 
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ton, D. C.; occupation, lawyer. 

Q Hr. Smith, will you state whether or not you had 
any connection with the receivership proceedings involving the 
Mayflower Hotel Corporation? 

A I was appointed in 1931 as one of three receivers 
the Mayflower Hotel Company. 

Q Did the receivers have anything to do with the 
j Washingtonian Publishing Company? 

A Shortly after our appointment, in going over the 
assets and liabilities of the company, the Mayflower Hotel 
Company, we found that that company owned the capital stock 
of the Washingtonian Publishing Company. We then made an 
investigation which indicated that the Washingtonian Publishing 
Company had been organized by the former management of the 
Mayflower, that the money had been advanced by the Mayflower 
Hotel Company, and that the deficits which had run from the 
I beginning had been paid by the Mayflower Hotel Company. 

Mr. Whitman. Mr. Auditor, I would like to interrupt this 
witness at this point and object to this line of testimony 
on the ground that it is incompetent, irrelevant and immaterial. 
It has nothing to do with the issues in this case. The issue 

before you is. What are the damages? 

The Auditor. What is the purpose of the question, Mr. 

Lovett? 

Mr. Lovett. It has the same purpose as the previous 
witness* testimony. It la in rebuttal or surrebuttal of the 

testimony given by Mrs. Banister. 

The Auditor. Is it being offered to contradict Mrs. 

1 Banister? 
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Mr. Lovett. That is correct. It is. She brought all 
this in, and the testimony of this witness is certainly just 
as material as hers. 

The Auditor. She made some reference to that stock being 
held by the Mayflower Hotel Company. I do not recall just what 
she said. 

Mr. Whitman. This is not contradicting it; this is con¬ 
firming it. I object to it, if the Auditor please. 

The Auditor. If that is the purpose of it, it would 3eem 
to be competent. Objection overruled. 

The Witness. We continued our investigation and found 
that the expenditures we considered too large, and we immedi¬ 
ately directed that they be reduced. .First, I think I.Irs. 
Banister and her daughter were both drawing salaries, and rent 
and other accounts were running up, and we were afraid, of 
course, that the corporation being organized, as it was, by 
the Mayflower Hotel Company, in the final analysis we would be 
held to those outstanding obligations. ,Ve directed the dis¬ 
continuance of the publication after the September issue. 

I think it was the September issue. It was in the fall. 

Later Mrs. Banister and, I think, Mr. O'Brien, who was 
the president of the company and the manager of the Hotel May¬ 
flower at that time, came to us and urged that we let them 
publish two additional issues, on the ground that they were 
getting Mr. Pearson and somebody else to go in to raise capital 
to continue the publication; and we agreed that they might run 
— I think it was the September and October issues. 

By Mr. Lovett: 

q was the cost to be borne by the hotel? 
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A There was an explicit understanding that the Hotel 
corporation v/ould not be responsible for any of the bills 
incurred. 


Q With whom v/as that understanding had? 

A Mrs. Banister and Mr. O'Brien. 

The Auditor. That was during the receivership and before 
the hotel company had gone into bankruptcy? 

The Witness. No; we were the receivers. 

The Auditor. I say, during the receivership, before the 
bankruptcy proceeding? 

The Witness. Before the reorganization proceedings. 

By Mr. Lovett: 

Q And it v/as between the September and October issues 


that those conferences took place? 

A We had had conferences with Mrs. Banister during 
July and August and had directed the discontinuance in Septem¬ 
ber . 

0 And then the conference took place whereby this 


arrangement was made to continue it for two issues without 
expense? 


I think it v/as during September. 


q Mrs. Banister has testified on page 136 of the 

typewritten transcript that the receivers"**:certain instigation 

ordered the suspension of the magazine, and “upon advice of 

counsel" she "paid no attention to the order and went on with 

the operation of the magazine, because the Mayflower Hotel 

, .. had no right to order me to discontinue 

receivers v ^ 

the publication." 

Can you state what, if any, certain instigation actuated 


tf 
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your order of suspension? 

A I have no knowledge of what she means by that; but 

X can say that the only thing that actuated the receivers in 

their action was the fact that the Hotel Company v/as being 

involved in what might result in serious litigation to make up 

the deficit which it v/as incurring. If she met with either of 

these gentlemen she mentioned, I do not think I had ever seen 

any of them until after the order of discontinuance v/as made. 

Q, V/as any question raised concerning your authority to 

order the suspension? 

A There was never any question raised, either by 

Mr. O'Brien or Mrs. Banister, as to the right of the receivers 

of the Mayflower to direct discontinuance. 

Q What, if any, action did the receivers take after the 

publication of the October and November issues? 

A We learned in some way that they proposed to go ahead 

with a December issue, and then we gave implicit directions 

that no further issues should be published. 

Mr. Lovett. That is all. 

CROSS EXAMINATION 

By Mr. Whitman: 

Q You are a lawyer, are you not? 

A Yes, sir. 

Q You knew that this was a corporation, did you not? 

A Yes. 

Q Did you call any corporate meetings of the Washing¬ 

tonian Publishing Company? 

A We did not. 

Q Did you call any directors' meeting of the Washing- 
























tonian Publishing Company? 

A We did. not. 

Q Was it not on the 20th day of November that you 
advised Mrs. Banister not to further publish the magazine? 

A That was after we had allowed the two experimental 
issues. 

Q You were not to pay anything for them, were you? 

A We made the express agreement that she could publish 

the two issues with the distinct understanding that we would 
be protected from any claims, including the Judd & Detwiler 
claim. 

Q And you had no claims made against you, did you, -- 
that you paid? Let us put it that way. 

A No. We did not pay any. 

Q When you ordered Mrs. Banister to discontinue publi¬ 
cation of the magazine did she accede to your request or order? 

A No. She demurred considerably on several occasions, 
but she never claimed that we did not have the right to stop 
the publication until Mr. Gibbs Baker came up and attempted to 
argue the legal phases. 

Q But, as a matter of fact, did not she publish the 
December issue of the magazine after you had ordered her to 
stop? 

A I don’t know about that. We received no claims 
about it, and we certainly did not have any of the December 

issue.' in the house, that I know of. 

q You told her: "This is to give youformal notice 

that we as the receivers absolutely Interdict the issue of 

of this magazine under existing conditions 


any further numbers 
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A That is right. 

q And that was in November? 

A What is the date of it? 

q November 19. And Mrs. Banister went ahead after 
that and published it? 

A x don't know anything about what she did after that 
She did not get any salary from the Mayflower or any allow- 

ances after that, I know. 

Mr. Whitman. That is all. 

(The witness left the stand.) 

Thereupon— 

DREW PEARSON, 

one of the defendants, previously called and sworn in his own 
behalf, was recalled and testified further as follows: 

DIRECT EXAMINATION 
By Mr. Lovett: 

q Did you hear Colonel Peyser testify? 

A I did. 

q Did you hear him testify concerning the conditions 

, 1 -n have the October and November issues 
under which he agreed to have 

published? 

A I did. 

q At w nose suggestion was that arrangement originally 
made? Do you know? 

A It was made at the suggestion of Mrs. Banister 

and of Mr. Brownell. 

5 Who first interested you in it - Mr. Brownell or 
Mrs. Banister? 

A I was first interested in it by Mr. Brownell, who 
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told me that he represented Mrs. Banister. Do you want me 
to tell you the details about it? 

Q That is all right. You met Mrs. Banister through 

him? 

A Mr. Brownell brought me a business prospectus of the 
magazine in the midsummer, I should say, of 1931, and I was 
somewhat interested in it and drew up an editorial prospectus 
giving my ideas on the editorial end of it. Subsequently Mr. 
Brownell asked me if I would go to see Mrs. Banister, which 
I did, and we had a very cordial and pleasant conversation 
in which we talked over the general editorial ideas which I 
had drawn up. 

Q And as concerning which you testified originally 
in this proceeding? 

A Yes. We discussed the editorial ideas which I had 
proposed, and Mrs. Banister seemed to be very enthusiastic 
about them. One of the proposals was that the future editorial 
work of the Washingtonian be conducted in large part by an 
editorial board consisting of prominent newspaper men in the 
city — Charlie Ross of the St. Louis Post Dispatch, Robert S. 
Allen, Henry Suydam, of the Brooklyn Eagle, William Hard, 
Constantine Brown, I believe, of the Washington Star, and one 
or two others. 

Mrs. Banister thought that was an excellent idea; and 
one of the points which we discussed was that the Washingtonian 
was owned, that is, the stock was owned by the Mayflower Hotel 
which was then in receivership, and it was not very enthusias¬ 
tic about continuing the paper or having very much more to do 
with it, and Mrs. Banister thought, and we did seem to feel. 
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that the Mayflower Hotel would be glad to give us stock for 
its back debts. The proposal which I made was that the stock 
should be divided among the editorial board. Mrs. Banister, 

1 remember, very distinctly said, with some regret — she told 
me how hard she had worked on the magazine and how she regret¬ 
ted that she had not been able to put it across. The situa¬ 
tion was rather desperate. She then said that she did not 
know whether she ought to continue on it or not. I don't know 
whether she used those words, but perhaps it was her idea and 
perhaps our ideas that were the formula or solution which 
might save the magazine; and the idea which we discussed at 
that time was that Mrs. Banister would be a part of the edi¬ 
torial board, cooperating with all of the other members of the 
editorial board. 

The situation dragged along during the summer, and around 
September the situation was pretty desperate. That was at 
a time when the receivers of the Mayflower had given definite 
notice of the discontinuation. At that time I had had a 
little vacation, and I consented, on Mrs. Banister's suggestion 
and with the cooperation which we had already outlined with 
the Judd & Detwiler firm and the receivers of the Mayflower, 
to go ahead with the two trial issues. 

Q Did you use any material prepared by Mrs. Banister 

in those issues? 

A We used some material, but not very much. We threw 
out a large part of the material, and as I understood it at 
the time, she consented and was thoroughly agreeable — 
certainly in the first issue definitely agreeable, to trying 
out the new formula which we had originally proposed. 
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0 _ Eld you retain any of the previous features! 

, „e did retain a few. I went over the magasine before 

and pointed out some that we would retain, I belie 

„ ou ld say we did not retain tore than, rou^ly, 10 per cent. 

Mr . whitman. Mr. Auditor, I object to this as being 
irrelevant, Incompetent and Immaterial, This was all gone Into 
before, and I object to this line of examination. 

Mr. Lovett. Mrs. Banister testified that she had complete 

60 in and what was not, and X want to show exactly what happen¬ 
ed, particularly in the light of the testimony of Colonel 

ln par t at least, by Mr. Smith, as 
Peyser and as supported, in par , 

, lpmen Mr. Pearson and Mr. Brownell, 

to the fact that these gentlemen, 

, , to do With the magazine. The witness is 

had a great deal to ao vatu 

h«t he had to do in opposition to what Mrs. 
stating now what he naa 

Banister claims to have done. 

, (After informal discussion) Of course we 

The Auditor. (After 

H , lon of testimony already given, in order 
want to avoid repetition ox 

to keep down the expense of the hearing. 

Mr . Lovett. I will admit, Mr. Auditor, that the witness. 

last reference to the percentage of the magasine, and so 

, Ml-ion I do not admit that any of the rest 

forth, was repetition. 

of it was repetition. 

„ auditor, I would like to correct, or 
The Witness. Mr. Auax 

,, all to a typographical error in my previous 
call attention, rather, to a ^6 

testimony. 

Mr. Tumulty, hid your Honor rule on that objection! 

The Auditor. Mr. Lovett is going to try to conform to 

Mr. Whitman's suggestion. 


! 
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you have a right to make the correction, of course. 

Mr. Lovett. There are several, and I was going into that 
right now, if I might. 

By Mr. Lovett: 

Q First, on page 17 of the typewritten transcript 
which contains your previous testimony there is a statement 
to the effect that Mrs. Banister opposed you on one or two 
things, such as book reviews, and did not think you ought to 
have any book reviews in the magazine. Is that correct? 

A I would like to correct that statement. I did not 
say that in my testimony. I did not say that Mrs. Banister 
opposed book reviews. It was the other way around: I opposed 
book reviews . 

And on that point, as an illustration — I pride myself 
on being an accurate reporter, Mr. Auditor, and to show that 
that was what I did say, here is Exhibit E, Defendant's Exhibit 
E, a letter which I wrote to Mrs. Elizabeth Onativia, saying 
we could not have any more book reviews. And to illustrate 
how I was trying to be helpful and friendly in this whole 
matter , I want to say here that this letter of mine to which 
Mrs. Banister took such vigorous exception and did not send 
was written by me only because I had received a letter from 

Mrs. Onativia of October 6, 1931, in which she says 

Mr. Whitman. Now, I object, if the court please. 

I would like to see the letter before he reads it into the 

record. 

(Letter referred to was handed to Mr. Whitman 
by Mr. Lovett.) 

Mr. Whitman (after examining document). All right. 
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The Witness. In this letter from Elizabeth Onativia, 
dated October 6, 1931, she says she has been doing the book 
page for three years, "and Mrs. Banister now owes me for five 
issues at $50 apiece. I kept it up because I liked it. 

"What happens now? I'm all set to send a November page, 
and I can write it in any style you like, if you don't like 
my own. Would you mind letting me know, because Mrs. Banister 
does not answer letters. 

"Sincerely yours, 

"Elizabeth Onativia." 

Mr. Yihitman. Would you put that letter in evidence, 

Mr. Lovett? 

Mr. Lovett. I will. 

I offer the original of this letter in evidence as 

Defendants' Exhibit G. 

The Auditor. It will be admitted. 

(Letter dated October 6, 19?1, 
from Elizabeth Onativia to 
Mr. Pearson, was marked 
defendant's gxhibit G and 
received in evidence.) 

By Mr. Lovetts 

Q You may continue, Mr. Pearson? 

A Your Honor, X tried to be courteous and tried to be 
helpful in the matter. I v.Tote a letter to Mrs. Onativia in 

which I said — 

Mr. Whitman. Just a moment, please. 

Mr. Lovett. He is reading from Defendant's Exhibit E. 

The Witness. Yes. I am reading from Defendants' Exhibit 


E: 


Washingtonian has been indebted to you in the 
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past and there was little chance of your being remunerat¬ 
ed for any contribution which we might buy from you for 
the last issue." 

I was explaining why I had not used the last stuff. 

(Reading further): 

"I cannot give you any information, unfortunately, 
regarding The Washingtonian's past indebtedness to you 
as that is something that will have to be worked out by 
the business office. However, we are incurring just as 
little future indebtedness as we possibly can and we 
did not feel it was fair to you to order anything which 
we could not pay for." 

I was trying to cooperate with the Mayflower receivers 
in the whole business and cut down expenses, because I wrote 
that letter, which I thought was a courteous and fair thing 
to do, to Mrs. Banister - I would like to take the liberty 

of refreshing my recollection. 

in her testimony she says she packed up, because of this 

letter, every single item "that I could find that personally 

belonged to Mr. Brownell and not related to fte Washingtonian, 

.. ^ „ont u with this letter by special 

and fixed it up and sent it wivn 

messenger to Mr.'Brownell's club. 

"So great was my distrust of these gentlemen's 

c+ . the next radical step I took — and it 
measures that the 

was very radical - that I put a lock, had the lock 

changed to the entrance door in my office." 

nfl - e of the transcript are you reading 
Mr. Whitman. What page 01 

from? 


The Witness. Page 99* 
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I will not take your time in rebutting all this. It is 
rather lengthy, ana I cite this as an instance of how we were 
trying to help and cooperate and do everything we could in a 
desperate situation to save the paper, /jid this was the kind 
of cooperation we got. 

I did not realize for some time that Mrs. Banister was 
opposed to us when we were trying to help her. She testified 
quite correctly that I did not come into the office very much. 
In the first place, I had a job with the Baltimore Sun, and I 
was trying to do both jobs at one time. In the second place, 

I was trying to raise money. I was in frequent conference 
with Sumner Y.'elles; at times with Mr. Norman Davis. I v/as 
also handling editorial work, and I even did something -- 
not very much, it is true, but I tried to help out on adver¬ 
tising. I could not come into the office to consult with her 
all the time. 

I thought that this letter to Mrs. Onativia was the fair 
thing to do, and I wrote .it. She thought I wrote it behind 
her back. There was nothing behind her back. I came into the 
office and dictated to the stenographer. If I had wanted to 
do it behind her back I would have done it in my own home and 
sent it out surreptitiously. I did it as a routine thi g 
There was instance after instance which Mrs. Banister 
has called attention to where she claims that we were serpents 


trying to rob her of a magazine• 

For instance, she refers to the fact that we put out 
publicity tending to detract from her. B>e fact is that I 


hcd a little bit, not very much, to do with the publicity. 

I tried to get some. We were trying to raise money, trying 
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t0 revamp a venture which had been fine in its way, but had 
not succeeded financially, and we had to have some publicity 
to raise money. Mr. Brownell did most of the publicising. 

I did some. But at ho time did I try to publicise myself. 

The fact was that we had just published a book, the Washington 
Merry-Go-Round, that had given us too much publicity, and I 
didn't want any more. That was a personal fact. 

In the second place, I would like to show you a page 
from Time Magazine for October, 1931* May I read from this? 
Mr. Whitman. I do not know what it is. 

(The page referred to was handed to Mr. Whitman.) 

Mr. Whitman (after examining the same). No objection. 

The Witness. Your Honor, this is a page from Time Maga¬ 
zine of October 19 , 193^-> which was just after our first issue 
came out. I will not take your time to read it all, but it 

refers to the fact that — 

"In recent months the monthly Washingtonian, which 
was established about five years ago as an innocuous house- 
organ for the Hotel Mayflower (named The Mayflower's Log), 
has been publishing less & less news of Society, more & 
more pungent comment on politics. Last fortnight The 
Washingtonian definitely abandoned its conservatism, came 
out as a magazine 'which pokes pins into almost everything 

and everybody in town 1 ■&•••• 

"Hie change in caricature was doubtless more sensa¬ 
tional to the magazine' s staff than to the Washington 
public, which is now fairly accustomed to seeing states¬ 
men and politicians baited. However some 2,000 copies 
of the re-vamped issue were bought in the capital. 
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Usual sale there is about 1,000. Instigator of the change 
is The Washingtonian's new General Manager Frederick G« 
Brownell, 11 -- 

I had nothing to do with bringing him to Washington — 

"onetime editor & publisher of Buffalo Town Tidings, 
brother-in-law of Editor Peter Vischer of Polo. Mrs. 

Marion Banister, sister of Senator Carter Glass of Virginia, 
continues as editrix. Newsmen Robert S. Allen, George 
Abell and Drew Pearson, reputed co-authors of Washington 
Merry-Go-Round, were reported helping to finance the 
magazine with their royalties from the book, but that 
might hage been suggested by the fact that Pearson and 
Abell are announced contributors to the magazine, and 
that the principal page of chit-chat is headed ’Merry-Go- 
Round . ’ " 

I was not putting myself forward. They had it wrong. 

I was not putting up any money. If I was putting myself 
forward as the great publisher and editor of this magazine, 
this article would have read somewhat differently. 

I also want to offer — 

Mr. Lovett. Do you want that in evidence? 

Mr. Whitman. Yes. Put it in. 

Mr. Lovett. I offer in evidence page 21 of the October. 

19, 1931, issue of Time from which the witness has just read, 

a s Defendants’ Exhibit H. 

The Auditor. It will be received. 

(Page 21 of the October 19, 

1931 issue of Time Magazine 
was marked Defendants’ Exhibit H 
and received in evidence.) 


The Witness 


! also want to read - I do not know 
















whether it is worth while to offer it in evidence, but I kept 
a fil© of some of my difficult times v/lth Ihe Washingtonian 
and, digging through my file, I found this clipping from the 
Washington Daily News, which is marked "Defendants' Exhibit I" 
which tells about our first issue in October. I will not 
clutter up the record by reading it, but I submit it to show 
that not once is my name mentioned in this article. It is 
just a boost for the magazine which v/e were trying to put 
across, and in no way am I given any publicity. 

Mr. Lovett. I offer the newspaper article in evidence 
as Defendants’ Exhibit I. 

The Auditor. It will be received. 

(The nev/spaper item referred to, 
marked Defendants’ Exhibit I, 
v/as received in evidence .) 

The Witness. I also wish to refer to a sheet from the 
Washington News v/hich Mr. Brownell and I, through our friend¬ 
ship with Mr. Lowell Mellett, now with the National Emergency 
Council, and then publisher of the Washington News, secured 
from him gratis . He was kind enough to give us this page 
(exhibiting) free advertising which ordinarily would cost 
about $200 to $500. And there are two other references to the 
magazine here; and in that issue, in which my name doeu not 
appear once, I was boosting the magazine to try to put it 
across, and yet lira. Banister, in her testimony, says that 
they sent out extensive advertising publicity at the expense 
of The Washingtonian, "And it gave the impression that these 
tv/o gentlemen had bought the magazine and were op * 6 > 

and that is/thing that X thought was almost tha extreme limit 

of unfairness and disloyalty. 
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X am reading from page 95 of the transcript. 

What we were trying to do — and I never really knew 

until Mrs* Banister got on the witness stand the other day 

that she resented this publicity; we thought she would be 

tickled to death that we were trying to put it across. 

Mr. Lovett. I offer in evidence this tear sheet from the 

Washington News as Defendants’ Exhibit J. 

The Auditor. It v/ill be received. 

(Tear sheet from the Washington 
News was marked Defendants’ Ex¬ 
hibit J and received in evi¬ 
dence .) 

The Witness. Mrs. Banister referred to the fact — 

I think she said that we had tried to get her name off the 
masthead of the paper. The real fact is that I had nothing 
to do with that. Mr. Brownell, who was in the office — 

I was very seldom in the office — called me up ana said her 
name had been taken off the masthead; and that was the first 
I knew of it; that she had objected. I said to Mr. Brownell, 
"Why worry over that? By all means keep her name on there. 

I think it is an asset to the paper, and we don't want to have 

* 

i any hard feelings over that." 

I do not know — it is up to Mr. Brownell to testify - 
! whether he took it off personally or whether it was some 

; accident. But we will not go into that. I did not know about 

it until he called me up. I had nothing to do with it. 

I would like to correct one or two other typographical 

errors. 


Q 

A 


By Mr. Lovett; 

Are there any more on page 
On page 17 of my testimony 


17? 

X refer to the fact that 
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doubled our news stand circulation. Y/hat actually happened 
that we doubled our paid circulation. As a newspaper man 
j am in the of referring to paid circulation, which is 

customary with all newspapers and magazines. When I came to 
join Mrs. Banister a large number of complimentary copies had 
been sent out for which, in recent months, bills had not been 

sent or, if they had been sent > the y had not been peid * So 
we cut down on that to save money. I do not remember the 

figures, although Mr. Peyser testified to them, but the actual 
paid circulation was, I an quite convinced, doubled; and I 
think that Time Magazine refers to some increase. 

Also on page 11 5 to 11 5 of Mrs. Banister -s testimony - 
page 11 of mine, - there is reference made to Linthicum Hall. 

I am quoted as saying: 

"Because Linthicum Hall was the name which I had 
used earlier, and which I had used in our collaboration 

in connection with me Washingtonian Magasine." 

. <3 -r■H t <3 correct tliat I had 

That is incorrectly quoted. 

_ , it for some articles that I had 
used the name "Linthicum Hall for so 

written previously, but I had never used that name in 

ation with Mr. Rixey Smith; and Mr. Rixey Smith 

me Washingtonian for a long time, much before I was, and did, 

„ ,, When he came in it was sug- 

1 may say, valient work for 

~ -t-vint he do some more, and 

gested in an editorial conferenc 

4 - ofttcls was on Sol Bloom. 

"0 he wrote. I think his first article 

a , lt His connection with Senator Glass 

He did not want to sign i • 

, to 3ig n it. So I said, "Take 

w »8 such that he did not wan „ 

Linthicum Hall, and put it on ther 
®y by-line, my pen name, Linthic 

snvthing to do with writing the artxcl . 

I did not have anything _ 

















X just loaned him the name Linthicum Hall, and from that time 
on he used the name, which was quite all right with me, for 
h is feature articles. He also wrote some smaller brief para¬ 
graphs which did not use that name. 

By Mr. Lovett: 

Q, Did Mr. Smith and you collaborate in any way at all? 

A We never collaborated in the actual writing of any¬ 
thing. We did collaborate in the exchange of ideas. We had 
a very friendly relationship in which he talked over ideas 
with me and asked my opinion as to whether such and such an 
article would be good, and I would give ideas to him. But it 
was just the team-work which you enjoy on any editorial staff. 

I never wrote anything of his. I did talk over with him an 
article on the Treasury Department, either Andrew Mellon or 
Ogden Mills; but I had nothing to do with writing an article 
except that he used that name, my old name, Linthicum Hall, 
on it. 

There is another correction that I ought to make. It is 
not very important. 

On page 15 of my testimony I am quoted as saying something 
& tout $6,000 back rental. I am sure that I never said that, 
because I didn't know there was any $>6,000 of back rental. 

think what I must have said was that there was about $10,000 
ba ck debts on printing. I may have said that there was about 
, §6,000 due to other expenses. I know I said something about 

^3.0,000 of back printing bills. | 

Q. Have you any other corrections that you care to make. 

A On page 12 I testified that "we undertook to publish 

October and November issues as an illustration, and we 









186 


ecured from Judd & Detwiler their cooperation through staking 
uS to that extent; they would not charge us for those two 

issues. 

X think the "us" refers to Brownell and me. They were 
gambling on our ability to put the thing across. That was the 
gist of it. 

q You say you think they referred to you and Brownell 

es "us"? 

A Yes. 

Q That is what the reference is, to you and Brownell? 

A Quite. 

. Q Did you have any thought that they would not charge 

the corporation as such? 

A No. 

Q Or did you know about that? 

A yea. My fin. recollection is that they were willing 
to take a chance, that they had a a take in the magazine; they 
might loae that §10,000 atake, but they were willing to bet 
and gamble aome more chipa of about §2,000 in printing 
to aee if they could not get the whole thing back, may knew 
they might loae the whole pot. lhat was the aum and aubatance 

ft With the definite underatanding that there would be 

no charge made against you and Brownell* 

A There was also an understanding that thej 

lose the whole amount of money- 

Q But there was to be no charge again^ y 

Brownell? 

A That is right. 






















mere is one other point that I would like to clear up 
from my own personal point of view. 

Mrs. Banister has referred to a misunderstanding which 
she had with me between the October and November issues. I am 
a sadder and wiser and older man now, and I didn't know that 
we had such a row at that time. I did know that she had 
locked Mr. Brownell out. I only got Mr. Brownell's version 
of it, and I didn't know her version until recently; but I had 
thought that I v/as trying to patch things up and was sort of 
a peacemaker between Mr. Brownell and Mr3 . Banister. Accord¬ 


ing to her testimony, which I will not contradict, but I will 
give you my own point of view — I didn't know that she was 
sore at me at all at that time. In fact, X got one very nice 
letter which is already in the record, thanking me for my work 
later on I did know, but that was not until late November. 

As a matter of fact, Mr. Brownell was In the office most of 
the time. I was out most of the time, and Mr. Brownell used 
sometimes to appeal to me to try to straighten things out 

when they did not go right. 

Later on it became evident — I guess I 
blind, or I don't know what, but it gradually began to 
in on me that I was not any too welcome around there. All 

through that, instead of the implications given by Mrs. Banis- 

. take the magazine a\.ay, 

ter that I was trying to hurt her 

t „ , hlllld U p something which would be for 

1 was trying my best to bull P 

Hotel because it was not 
sll of us, not for the Mayflower > 

, the rro up of associates 

interested any more, but for hei 

ri all the others who were 

" Bill Hard, Charlie Ross, an 


4-v.ia venture. 
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Mr# Lovett. That is all, Mr. Auditor. 

Ulr. Whitman. I do not think I have any cross examination. 

(The witness left the stand.) 

Kr. Whitman. I have two short witnesses, your Honor, 
j do not think it will take more than ten minutes with either 
one of them. 

Thereupon— 

RICHARD Q. YARDLEY 

vras called as a witness on behalf of the plaintiff and, being 
first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
By Mr. Whitman: 

Q What is your name and occupation? 

A Richard Q,. Yardley; I am employed as a cartoonist 

on the Baltimore Sun. 


Q Did you have any connection at all with The Washing¬ 
tonian Magazine? 

A I drew cartoons for them for a period; I don »t just 
remember how long. 

Q I show you a copy of the December, I 93 I, issue of 
Washingtonian Magazine which has been introduced in evi- 
> and I will ask you to look at the cartoons on page 22 

^ 11(1 

366 w hether you can identify them. 

Yes; 1 drew that cartoon (indicating). 

Were you a creditor of the company publishing the 
aftep thl3 iasue , 

I had done some work which I had not been paid for. 

bJ j 

a Y° u have any conversation with Mr. Drew Pearson 
° ^ the bankruptcy proceeding brought against The 


A 

Q 





















Q 


hlngt0 „Xan F*U**»« 

T , 1(1 Mr. Pearson called me up. 

A Yes; I did * Mr 

Called you up where? 

„ e called me at my home, which is In Baltimore, 

A al d he underetood I had done aome work which I had not 
1 M ,L for. X said that was true, and he suggested that 
. joln Mm in bankruptcy proceedin C a to get the money agalns 

Banister, which just seemed a lot of effort about nothing 
,3. Banister had always been very nice to me. Besides, I had 

aade a rather friendly agreement with her. The magazine 

*i in Thp work was don© und©r a mor© 
not going particularly well. The worK 

or less informal agreement that it would be paid for. 
q Did Mr. Pearson say anything to you further 

time? 

A The only thing I can recall — and I recall it be 
cause it made me a little angry — was that when I refused a 

told him that, he said, "You can either go along with 

~ if Thnfc is about all 
get som© place, or stay where you are. 

1 remember about It. 

Mr. Whitman. That is all I have from this 
DIRECT EXAMINATION 
By Mr. Lovett: 

Q What was the date of your conversation with Mr. Pe 
Son ? Do you recall the month? 

n the month. I would say 
A No; X really couldn't recall 

.. ~ i qii It made very 

was probably sometime in the fall 0 ' 


ittl 


dat 


me it was something 

• e impression on me at the time. 


was silly to worry about. 

Q It might have been in early 195^- 
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A I really couldn't honestly answer that question, sir. 
Mr. Lovett. That is all. 

(The witness left the stand.) 

Thereupon— 

JOHN JAY DALY 

was called as a witness on behalf of the plaintiff and, being 
first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
By Mr. Whitman: 

Q, Mr. Daly, what is your full nane? 

A John Jay Daly. 

Q What is your occupation? 

A I am a newspaper man. 

Q Did you have anything to do with the publication of 

The Washingtonian Magazine, the last issue of which appeared 
in December, 1931? 

A Only as a writer. I conducted the Dramatic depart¬ 
ment for the magazine. 

Q Hot/ long had you conducted that department? 

A Very shortly after it started, until shortly before 
it finished, a period of some years; maybe 8 years, I think. 

Q The last issue of the magazine was in December, 1931* 
At or about that time did you have any conversation with Mr. 
Drew Pearson with regard to the magazine? If so, what? 

A Mr. Pearson came to see me and asked me if I would 
sign a petition to throw the magazine into bankruptcy. 

Q There was a bankruptcy proceeding filed on the ll^th 
day of December, 1931> against The Washingtonian Publishing 
Company, the three petitioners being Mrs. Onativia, who was 
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the book review writer, George Abell, and George Lohr. That 
petition was filed in this court, and I have been endeavoring 
to get the papers, but they cannot be found; at least, they 
have not been able to find them up until a short while ago. 

The proceeding was filed on the llj.th day of December, 1931, 
and it is No. 2597 . (Pan you identify the date when you were 
approached by Mr. Pearson? 

A I could not Identify it exactly, but of course it 
was common gossip around the Press Club and in newspaper 
circles that the magazine was going to be thrown into bank¬ 
ruptcy, and I should say probably it was some time within 
maybe two or three weeks before that proceeding that he came 
to me about it. 

Q What did he say to you when he came to you about 
getting you to join in the bankruptcy proceeding? 

A I couldn't give you the exact language, but he just 
intimated that he had a petition. Of course it was all news 
to me at that time about anything doing with the magazine, 
because I never knew any of the inner workings of the maga¬ 
zine. All I did v/as to try to help Mrs. Banister in my little 
department in ray humble v/ay. 

Q When you say he had a petition, do you mean he had 
a petition in bankruptcy? 

A Some sort of paper he wanted me to sign, and I 
wouldn't sign it. I asked him why this was, and he said he 
was going to throw this magazine into bankruptcy and get Mrs. 
Banister out of there. So it was natural I didn't have 
anything to do with it. 


Mr. Whitman. The witness is with you, Mr. Lovett. 
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Mr. Lovett. No questions. 

(The witness left the stand.) 

Mr. Whitman. That is our case. 

Mr. Lovett. In view of the testimony which has just 
been given, I desire to recall Mr. Pearson for two or three 
questions. 

The Auditor. How long will it take? 

Mr. Lovett. Just a few minutes, your Honor. 

Thereupon-- 

i 

DREW PEARSON, 

a witness previously called and sworn, was recalled and testi¬ 
fied further as follows: 

DIRECT EXAMINATION 
By Mr. Lovett: 

Q Did you just hear the testimony of Mr. Daly and 
Mr. Yardley? 

A Yes , sir. 

Q Do you recall having conferred with these gentlemen 
as they have stated? 

A I talked with them on the telephone — not exactly 
as they stated. 

Q What about the date? Have you any idea when you 
talked to them? 

A I think it was, I should say, about — my impression 
is that it was about the end of December. 

December lij.th? 

About that date. 

Just before this petition was actually filed? 

Yes, sir; that is right. 

J 


Q. 

A 

Q 

A 
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Q, You stated, I believe, that the conversation was 
not exactly as they have indicated. Will you state your 
version of it? 

A I never said anything to Mr. Yardley about going 
along with me or Mrs. Banister. I am sure of that. What 
actually happened was that some of the creditors, of which 
there were very many, of The Washingtonian, who had been trying 
to get their money — and at the same time Mrs. Onativia came 
to Washington personally in order to collect her money, and 
she also wrote a letter to Mr. Brownell, copy of which I show¬ 
ed you — some of them were rather irate, and they heard 
another issue was going to be published contrary to the wishes 
of the Mayflower receivers, and they wanted to collect their 
back debts. Mr. George Lohr was one of them. Mrs. Onativia 
was another, and inasmuch as I had been working with them, 
they asked me to see what could be done. I took very little 
initiative. They took the initiative, but I did talk to some 
of the creditors. It^lras learned that, at least, in so far as 
they were putting out another issue of the magazine when the 
receivers of the Mayflower had said they could not — it was 
the obvious deduction that some other money had been found; 
otherwise they could not publish it. Certain creditors were 
interested in getting some of that money if there was any. 

I may say that this took place long after the letter of 
November 18 which was sent to me by Mrs. Banister, and the 
letter of my attorney to her in which our relations had been 
discontinued. 

Mr. Lovett. That is all. 














CROSS EXAMINATION 
By Mr. Whitman: 

Q You never were a creditor of the magazine, were you, 
Mr. Pearson? 

A I never considered myself a creditor; however, 
actually I was. I put a lot of money in, but I never put any 
bill in for it. 

Q, Did you not approach one of the other parties, Mr. 
George Abell, who became a party to the bankruptcy proceeding, 

and ask him to join in it? 

A I did not approach him. He was one of the men who 
was working on the new board of the magazine, and he was a 
creditor. 

Q Do you state definitely that you did not go to Mr. 
Abell and ask him to sign the petition? 

A To the best of my recollection, I did not. But 
there were many conferences and conversations among the credi¬ 
tors regarding this. 

Q But you will not say that you did not approach him, 
will you? 

A My recollectidn is that I did not. 

Q Will you say definitely that you did not approach 
him and ask him to join in with you in the matter? 

A My recollection is that he was present at one of the 
conferences of creditors. Nov/, as to whether I approached 
him, I don't think I did. 

Mr. Whitman. That is all. 

(The witness left the stand.) 

Mr. Lovett. Now, Mr. Auditor, as I have previously 
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stated, at the conclusion of the testimony here we desire to 
take certain testimony of New York publishers regarding the 
value of the infringing material contained in the book and its 
relation to the book itself; in other words, to determine an 
apportionment of the profits, those which are to be properly 
attributed to the infringing material. I understood the last 
time we were before you that your present practice is not to 
sit outside the jurisdiction, and you suggested that deposi¬ 
tions would be in order. 

The Auditor. That is, if you cannot bring the witnesses 

here. 

Mr. Lovett. There will be four or five publishers who 
are extremely busy, and inasmuch as this is somewhat of an 
imposition upon them, I would like to conserve as much of their 
time as possible, and they asked to be allowed to give their 
testimony in New York, and therefore we thought we would follow 
that procedure. It is going to take probably a matter of a 
few days before we can arrive at a day which will be suitable 
to all of them. I will have to confer with Mr. Ydiitman regard¬ 
ing his availability, and I assume we will go ahead on a date 
which we will select by agreement, unless we find that an 
order of the court is necessary. So that if the matter may 
be recessed to some date to be determined after the depositions 
are taken, I will appreciate it. 

The Auditor. I will continue it indefinitely. 

Mr. Lovett. I presume that would be the better procedure 
if that is satisfactory to your Honor. 

The Auditor. If you desire to have any further proceed¬ 
ings here, let me know and I will put it down on the calendar. 
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Mr. Lovett. Then, so far as I know, all parties are 
through with the exception of the expert testimony, the testi¬ 
mony going toward the determination of the apportionment. 

The Auditor. You have not anything else today, have you, 
Mr. Whitman? 

Mr. Whitman. Wo, sir. 

(Whereupon, at 1:05 o'clock p.m., the hearing in the 
above-entitled cause was indefinitely continued.) 
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IK THE DISTRICT COURT OP THE UHITED STATES 
FOR THE DISTRICT OP COLUMBIA 


THE WASHINGTONIAN PUBLISHING CO,, INC., 
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SEP 15 1942 
Charles e. muni, cun 


v. 

DREW PEARSON, et al.. 


Equity No. 
55 , 429 . 


Defendants. : 

Washington, D, C., 

Tuesday, June 10, 1941. 

The hearing in the above-entitled cause was resumed 
before the Auditor, A. Leftwich Sinclair, at 1.30 o'clock 
p.m., pursuant to agreement between the Auditor and counsel. 

APPEARANCES: 

On behalf of the plaintiff: 

Horace S. Whitman, 

Luther E, Angle, 

Gibbs L. Baker, Jr. 

On behalf of the defendants: 

Hanson, Lovett & Dale 
By Elisha Hanson 
Eliot C. Lovett, 


PROCEEDINGS 

Mr. Lovett, Mr. Auditor, since our last hearing, depo¬ 
sitions have been taken in New York under the ruling of the 
Supreme Court in the Sheldon case holding that apportionment 
of profits is permissible in copyright cases. And, pursuant 
to notice given to the other 3ide, these depositions were 
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taken in New York, beginning on July 11, 1940, 


I now offer these in evidence, being the depositions of 


Thomas R. Smith, Harry E. Maule, Cass Canfield, Julian 
Messner, George A. Hecht, and Richard L. Simon. They have 
been duly filed and have appended to them the notice of their 
taking. 

I would also add that the depositions include three ex¬ 
hibits designated as Defendants’ Exhibits K, L and M, 

Mr. Whitman. There were certain objections made to the 
taking of these depositions. I assume it will not be neces¬ 
sary for us to make those over at this hearing. 

The Auditor. If you want to renew your objections, to 
save the point, you may do it. 

Mr. Whitman. I think that we can- agree between Mr. 


Lovett and myself that all objections taken by both parties 
will be preserved, without the necessity of renewing them. 
Is that agreeable to you, Mr. Lovett? 

Mr. Lovett. Yes. 

The Auditor. Very well. 


(The depositions so offered in evi¬ 
dence were not marked as an exhibit 
but are marked: "Filed July 31> 
19^0, Charles E. Stewart, Clerk", 
and "Published in Clerk's office 
July J>1, 19^0, Charles E, Stewart, 
Clerk, by H. M. Hull, Assistant 
Clerk.") 
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Mr. Whitman. Arising out of that hearing there were 


certain references made to criticisms of the book. We have 
photostatic copies of a number of criticisms of the book in 
question here, "More Merry-Go-Round", which appeared in the 
various magazines and papers, and, in view of the testimony 
of Harry E. Maule relating to the effect of the criticisms. 


- 199 - 













! 


I nov tender these various criticisms, bound together, be¬ 
ginning with the one V in/"TheMorfcL S of Books"; one in "The 
Nation"; one in the"New York Herald Tribune Books"; one in 
"The Bookman"; one in "Book Review Digest"; one in the "The 
Hew Republic"; one from "The Booklist"; one from Survey ; 
one from "The World Tomorrow"; one from "The Forum"; one from 
! "The Boston Evening Transcript"; one from "The Atlantic 
Monthly, Book Shelf"; and one from "The Saturday Review of 

Literature". 

These are all criticisms relating to the book in ques¬ 
tion "More Merry-Go-Round", and we ask that this be maiked as 
Plaintiff's Exhibit G. 

Mr. Lovett. Mr. Auditor, no objection is made to this 
exhibit on the ground of its competency; but objection is made 
to the exhibit on the ground that it is immaterial for three 
specific reasons* 

First, of the thirteen publications represented, Mills 
is not even mentioned in seven of them, namely, Review of 
Reviews, New Republic, The Booklist, Survey, The World 
Tomorrow, Forum, and Saturday Review of Literature. There 
may have been dozens of other publications that did not men¬ 
tion him, thus leaving a still smaller percentage that did. 

The other six listed do not emphasize him or even refer to 
anything contained in the infringing material. For example, 
the Nation merely mentions Mills as one of the Wizards of 
Reconstruction". 

Second, there is no indication of the circulation of 
the publications represented by the proffered exhibit. Those 
mentioning Mills might have had a combined circulation of 
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far less than those that did not mention him. And there will 
still remain the fact that none of the publications in ques¬ 
tion made any reference to the infringing material. There¬ 
fore, it may not he said that the material had any effect 
upon the sale of the 12,000 copies which the depositions, 
pages 5 and 4, show were sold by the publisher after the pre¬ 
publication sale of 20,000 copies. 

Thirdly, not all of the reviews or comments are offered; 
it is not even contended that the list is complete or that it 
represents a substantial percentage of the whole. For all 
that we know it may contain less than 10$ of the published 
comment. As a matter of fact, I hold in my hand comments from 
the late magazine JUDOS, from the St. Louis Post Dispatch, 
the Chicago Tribune, The Arbitrator, the Tacoma Labor 
Advocate, and The San Diego Sun, none of which, however, so 
much as mention Mills, or even the chapter "Wizards of Recon¬ 
struction". Rot one publication has been shown to have made 
any reference whatsoever to any of the infringing material. 

Therefore, I consider that the exhibit should be refused 
on the ground that it is immaterial. 

The Auditor. What have you to say as to their material¬ 
ity, Mr. Whitman? As I understand it, you say they have be¬ 
come material in view of a development during the tak¬ 

ing of the depositions? 

Mr. Whitman. In New York. For instance, a witness for 
the defendants, in talking about the book "More Merry-Go- 
Round", said: 

"You must bear in mind that the public haven't the 
opportunity of reading a book before they buy it. They 
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buy it on the basis of advertising, publicity and criticisms. 

"q What do you mean by publicity and criticisms? 

"A I was going to use a different word for 
criticisms ’reviews 1 . Publicity in my definition, is 
the newspaper and radio, and word of mouth discussion, 
that a book gets, other than regular reviews. The pre¬ 
sentation of this book was done as a broad, general 
thing — more 'Washington Merry-Go-Round'”. 

And there are other witnesses that refer to the fact 
that the criticisms of the book show generally the interest 
of the public in parts of the book. 

I may say, in answer to my brother's criticism, that we 
went to the Library of Congress and got hold of a book called 
"The Book Review Digest", the 29th annual compilation, and 
that is the list of the various criticisms that have been 
published, and the only ones we could find are the ones that 
are here. 

I agree with my brother that these do not all refer to 
the Mills article and are not particularly pertinent, but 
all I was trying to do was to be fair and give him the benefit 
of the doubt, and show that' some do and some do not; I was 
trying to give him the only list that we were able to find 
in the Library of Congress. 

Now, my brother has told you that he has a number of 
other criticisms that do not mention Mills,but does not say 
that he has some that do, I have no objection to his putting 
them all in. But I do say that the value of a book, of the 

contents of a book is to be judged by the criticism and the 

large number in which the Mills article is referred to. And 
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they are offered merely to show what the criticisms were that 
they say are of value In judging the contents of a book. 

They brought out that evidence, and we. are offering it to 
show what the critics thought about it. 

The Auditor. I am disposed to overrule his objection 
and let them in subject to a motion to strike. I could not 
very well pass on the objection at this time without reading 
the depositions and finding out exactly what the testimony 
was. 

Mr. Whitman. That is entirely agreeable to me. 

(Photostatic copies of book reviews 
were marked Plaintiff's Exhibit JG, 
and the same are on file with this 
transcrint.) 

Mr. Whitman. Mr. Lovett, I understand that objection 
goes to the relevancy of the matter, and not the fact that 

•'•v» 1 

they are photostatic copies? 

Mr. Lovett. I have no objection to the competency, but 
merely the materiality. 

The Auditor. That is the sole basis of your objection? 
Mr. Lovett. Yes; that is what I intended to show by 
suggesting that they are immaterial. I feel that it is a 
burden upon the Court to have an unduly large record of mat¬ 
ters that do not touch the real issue. 

Your Honor, I would like to recall Mr. Pearson, if I may. 
The Auditor, Very well. 

Thereupon- 

DREW PEARSON 

was recalled as a witness and, having been heretofore duly 

sworn, was examined and further testified as follows: 

DIRECT EXAMINATION 
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By Mr* Lovett: 

Q Mr* Pearson, after the first opinion rendered by 
Justice Letts in this proceeding, in the spring of 1935, 
do you recall any request which you made of Mr. Rixey Smith? 

Mr- Whitman. Mr, Auditor, I object to any testimony 
of a conversation which this witness had with Mr- Rixey Smith 
after the suit was filed and the Court had passed upon it in 
the first decision, I do not see how that could change the 
situation at all, I object to it for the reason that any 
conversation with Mr. Rixey Smith in 1935, which is the con¬ 
versation he is about to detail, arose in 1935, or three years 
after the copyright was infringed. I do not think it is 
material to the issues in any way, shape or form. You will 
recall the case was decided in the lower court in 1935. The 
first decision of Judge Letts dismissed the case, and then, 
on a motion for rehearing, which was subsequent to this con¬ 
versation which he is about to detail, the Court reversed 
itself and then entered a decree referring it to this Auditor. 
It was between the time that the Court dismissed the bill 
and the time it reversed itself and referred the case to the 
Auditor. It was between those times in the year 1935. The 
first decision was on the 28th day of March, 1935, and then, 
on a motion for a new trial, the Court, on September 14, 1936, 
reversed itself and ordered the matter referred to the 
Auditor. This is a conversation that took place three years 
after the copyright infringement, and for that reason we say 
that it is not material. Rixey Smith is not a party to the 

The Auditor. Would I not have to know what was said in 
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the conversation, to rule on it? 

Mr. Whitman. I would like to register my objection, and 
he may go ahead and examine him. 

The Auditor. You think that nothing that could have 
been said at that time would be competent? 

Mr. Whitman. That is my theory, that it would not affect 
the rights of the Washingtonian, in 1955. In other words, 
it was a closed matter so far as the Washingtonian was con¬ 
cerned. The Court had ruled and passed on the case; and any 
conversation that he may have had with the witness, Rixey 
Smith, after the case had been heard, I say, is not relevant 
or material to the issues before the Court. 

Mr, Lovett. Mr. Auditor, as it will appear as we pro¬ 
ceed, this goes to the question of whether or not there was 
an innocent infringement. There has been considerable said 
about that in this proceeding heretofore, and the books will 
show that the fact of whether the infringement was innocent 
or wilful is always taken into consideration in determining 
| the element of damages, if any, and the costs, and attorneys 
fees, and so forth. 

And since our last hearing before you there has come 
to light documentary evidence having a direct bearing upon 
this particular phase of our contentions, and the question 
which I have just asked will lead up to a showing along that 
line. That is the purpose of it. 

I am perfectly willing, of course, that Mr. Whitman may 
move to strike any testimony that is given which he considers 
improper. But there is no question but this issue of good 
faith on the part of the defendants, Pearson and Allen, is 
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properly before you and must ultimately be considered by the 
Court and, therefore, any evidence bearing upon that is cer¬ 
tainly pertinent and material. 

The Auditor. I think I will let it in, subject to your 
objection and subject to a motion to strike if it be found 
later that it should not have been admitted. 

Mr. Whitman. And it may be understood that this objec¬ 
tion goes to this entire line, without constantly repeating 
jit? 

The Auditor. Very well. That will be the understanding. 

A Yes; I do recall it. After Judge Letts had handed 
down a favorable opinion to us in the first case, the magazine 
Editor and Publisher, which is a trade magazine of the news¬ 
paper world, carried an article which reported Judge Letts' 
decision, but in reporting it called this suit one for 
plagiarism. 

Mr. Whitman. Mr. Auditor, I don't want to object all the 
time, but it seems to me that if they want to discuss that 
article it should go in. I have no objection to its going 
:Ln, one way or the other, subject to my former objection made. 
But I do not think that this witness' version of what appeared 
:^n the magazine article in 1955 is proper. 

The Witness. I have the article before me, and I have 
studied it many times, because it upset us very much, and 
that is why I telephoned to Mr. Rixey Smith, as I was about 
to testify. 

Mr. Lovett. I am very willing that this go in evidence 
as an exhibit, and I will do so as soon as he concludes this 
statement which he is about to make, if I may. 


2 °6gr- c “ 



























The Auditor. Does that meet the objection? 

Mr. Whitman. I object, of course, to any testimony 
about it. But it seems to me that Mr. Lovett’s statement 
that he is going to offer this article in evidence, meets 
my present objection. 

The Witness. I vas saying that this article, which 
circulates to all newspaper publishers and editors in the 
country, practically, and is read carefully by them, describes 
the suit as one for plagiarism rather than a copyright suit, 
and although it told that we were the winners, it gave the 
explanation as a very technical one, and made us appear to 
have stolen this infringed material. And, naturally, when 
you have editors reading that, plagiarism is a very, very 
serious charge in the newspaper world, perhaps somewhat like 
a doctor performing an illegal operation. 

So, I called up Mr. Rixey Smith and told him that this 
article appeared and was liable to hurt us considerably, and 
asked him if as a friend he could not make it clear to the 
Editor and Publisher that we had purchased this article from 
him and had not plagiarized or stolen it. He was very 
sympathetic and said that he would see what he could do. 

He did not make any promises, but said that he would read the 
Editor and Publisher article, and then would see what could 
be done. 

Subsequently, I received a letter from Mr. Smith, which 
I have here, dated April 10, 1935> which is about 12 or 14 
days after the decision of Justice Letts, and four days after 
the Editor and Publisher article appeared. In this letter 
Mr. Smith said: 





















"My dear Drew: 

"After reading the article in question in the 
Editor & Publisher of April 6th, I am very reluctant 
to write the magazine direct, since they do not seem 
to know that I was in any way involved and apparently 
do not know of my existence. I would much prefer to 
say to you thus privately for your own satisfaction 
and for the edification of any inquiring editor, that as 
the author of the article in question you had my full 
permission to make any use of it you saw fit. The 
Washingtonian having suspended for many months and 
being indebted to me for many hundred dollars. This 
permission was given to you very freely on my part 
without much thought as to copyright or any technicality 
involved; and without any thought of remuneration. 

"Neither in this, nor in afterwards accepting the 
fifty dollar check you were kind enough to send me, did 
it ever occur to me that either party to the transac¬ 
tion was guilty of any impropriety. 

Sincerely yours, 

RIXEY SMITH." 

Mr. Whitman, If your Honor please, the witness has just 
read a letter, and I move to strike that part of his testi¬ 
mony wherein he read the letter, from the record, on the 
ground that it is not material or competent evidence to the 
issues in this case. The only thing that the letter states 
that is of any moment is that Rixey Smith said that he had 
"my full permission" to use It as he saw fit, — " to use it 
as you saw fit". In other words, he had Rixey Smith’s per¬ 
mission. The Court decided that the copyright was in the 
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name of The Washingtonian Publishing Company, and whatever 
rights Rixey Smith had were conveyed to them, such as he had. 
He had none whatever, and I, therefore, state ohat this letter 
is not material to the issues in this case. 

You will recall that the Washingtonian, from which the 
article was taken, was marked copyrighted by the Washington 
ian. I do not see how Mr. Lovett can contend that this in 
any way mitigates, — not the crime, but the fault on the 
part of the party taking the article, because all that this 
gives is "my permission to use the article". In ooher words, 
Rixey Smith could not give permission to use the article, 
which was owned and copyrighted by The Washingtonian. 

I, therefore, contend that the letter, and the whole 
matter, is Irrelevant, and incompetent and immaterial, and has 
nothing to do with the issues in the case, and does not in 
any way mitigate or soften the damages to which The Washing¬ 
tonian may be entitled, that these defendants got permission 
from someone who had no permission to give. He did not pre¬ 
tend to get the permission of The Washingtonian, or anyone 
else. 

I, therefore, move that the question and answer relating 
to this letter, and the reading of the letter, be stricken 
from the record. 

Mr. Lovett. Mr. Auditor, this goes again to the question 
of the innocence or willfulness, as the case may be, of the 
act of the defendants. It Is entirely apart from the legal 
question involved. We are not dealing with lawyers; we are 
dealing with newspaper men. And, as Mr. Smith stated in 
his letter, it was "without much thought as to copyright or 
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any technicality involved." 

They apparently thought, which it turned ° u 
perhaps they should have known better hut he t L 
had a right to get permission, and, getting permisslo , 
clothed his act with Innocence. And the fact that the Cour 
said he had no right, does not change the fact that they 
thought, and he thought such a right existed. 

And if your Honor is interested in having me refer again 
! to the cases in which the innocence of the parties is taken 
into consideration, I will be glad to do so. It is a question 
of their good faith, end we find the courts always distin¬ 
guish between innocent and willful or deliberate infringe¬ 
ment, end there is no way to show that except by the actions 
of the parties, as Mr. Smith sa.ys in his letter. 

The Auditor. What do you say about his authority to 

speak for The Washingtonian? 

Mr. Lovett. As it turned out, the Court said he had no 
right; but that does not change the fact that he thought he 
had, because he states, "You have my full permission." Why 
should he say that they had his "full permission" if he did 
not think that he had the right to give it; or why should 
they pay $50 for the use of the article if they did not think 
that he had some control over it? The fact that they were 
wrong does not change their motives in the doing of the act. 
You have to differentiate what these parties have in mind as 
between themselves, and what the Court finally held to be the 
rule of law. And that is the reason for the original letter 
which he wrote to Mr. Smith, and the reason it was offered 
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in evidence in the original court proceedings. Of course, 
so far as Mr. Whitman’s objection to the reading Oj. the lot" 
is concerned, I planned to offer that letter in evidence, as 
I planned, also, to offer the article from the Editor & 
Publisher, to which the letter refers. 

The Auditor. Am I to understand from that, that you 
insist on your right to read the letter in evidence at this 
time? 

Mr. Lovett. I intend to offer it in evidence. It is 
the same type of thing as the original letter Mr. Pearson 
wrote to Mr. Rixey Smith, 

(After discussion off the record, the following 

occurred:) 

The Auditor. It will be received, subject to a motion 
to strike. 

By Mr. Lovett: 

Q Mr. Pearson, I show you what has been marked as 

I I 

Defendants’ Exhibit N, and ask you if that is a copy of the 
article in the Editor & Publisher to which you have referred 
a few minutes ago? 

! 

A Yes; that is the article. 

Mr. Lovett. I offer a photostatic copy of the article 
in evidence as Defendants’ Exhibit N. 

The Auditor. Have you any objection to the photostatic 
copy being received? 

Mr. Whitman. No, sir. 

(Photostatic copy of page of Editor 
& Publisher for April 6, 1935, was 
marked Defendants’ Exhibit N, and the 
same was received in evidence.) 
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By Mr. Lovett: 

Q Mr* Pearson, I hand you what has "been marked 
Defendants 1 Exhibit 0, and ask you if that is the letter which 
you read a few minutes ago, which you received from Rixey 
Smith? 

A Yes; it is. 

Mr« Lovett. I offer this letter in evidence as 
Defendants’ Exhibit'0. 

(Letter dated April 10, 1925* ad¬ 
dressed to Mr. Drew Pearson, and 
signed Rixey Smith, was marked 
Defendants’ Exhibit 0, and the same 
was received in evidence.) 

By Mr. Lovett: 

Q Mr. Pearson, referring again to Defendants' Exhibit 
0, I note some red pen marks, and also some pen and ink marks 
in the body of the letter. Will you explain what those are? 

A Well, after Mr. Smith wrote me this letter, and after 
he felt that it was not proper to write to Editor & Publisher, 
we still wanted Editor & Publisher to publish something which 
would take this curse off the accusation of plagiarism because, 
if you read that article in Editor & Publisher, you will 
notice it mentions plagiarism twice. So, I wrote to our 
syndicate, which publishes our column, and also publishes 
matter in New York, and asked them if they would not quote 
from Rixey Smith's letter and print something which would 
acquit us of the charge of plagiarism; and in sending it up 
to New York, I just marked on the margin for my secretary to 
copy. That is the reason for that, 

Q And you also have a break in the letter? 

A Yes. 
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can refer to 

Mr. Lovett. Mr. whitman, I understand we 
this as though it was not marked? 

«, is Mr. Pearson s, 
Mr. Whitman. I understand the marking 

I 

and not Mr. Smith's marking. 

Mr. Lovett. That is correct. 

That is all for the time being. 

Mr. Whitman. I have no cross-examination. 

(The witness left the stand.) 

Mr. Whitman. I have here Mr* Smith. You will rec 
that in the early part of the case we put in a statement 
by Mr. Smith, who was in Florida at the time the testimony was 
taken, and we agreed that it would have the same force and 
effect as if Mr. Smith was present and testified in court. 

But this letter is a new matter, and I would like to call Mr. 
Smith for a few moments and ask him about some of the matters 

in the letter. 

The Auditor. Very well. 

• ' 

Thereupon- 

RIXEY SMITH 

was called as a witness and, having been first duly sworn, 
was examined and testified as follows: 

DIRECT EXAMINATION 
By Mr. Whitman: 

q Mr. Smith, I show you a letter dated April 10, 1935, 

• • 

which has been bffered in evidence as Defendants' Exhibit 0, 
which is a letter signed "Rixey Smith", and addressed to Mr. 
Drew Pearson. That is your letter, is it not? 

A Yes, sir. 
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our writing that 

Q Just tell us the circumstances of Y 

letter, will you? 

, to 

Mr. Whitman. I think that, in view of our o J 

that I should 

the testimony of the other side in this matter, 

Qiib T6Ct to thO 

say that we are merely putting this witness on 
acceptance of that evidence. If the Court will strike out 

*| *j 

the evidence from the witness Pearson, then this evid 
not he taken, but as long as that is not finally deter 
I think at this time, without waiving any of our rights as 
to that evidence, we should put this witness on, and it is 
merely for the purpose of rebutting or explaining that letter. 
If Mr. Pearson’s testimony goes out, then Mr. Smith’s testi¬ 
mony goes out. 

The Aiditor. Yes. 

A I remember the circumstances. Mr. Pearson called 
me on the telephone and told me of the article that appeared 
in Editor and Publisher, several days prior thereto, and 
oointing out to me the fact that this article in Editor & 
Publisher had considerable embarrassment for himself and Mr. 
Allen because it seemed to reflect upon their newspaper 
ethics; and he wanted me to write a letter to Editor & 
Publisher saying that so far as I was personally concerned I 
had given my permission to make use of this article. I told 
him I would like to take the article and think it over and 
I would write him in a day or two. I Immediately sent for 
the article and read it, and I realized that what Mr. Pearson 
said was true, and I immediately wrote him this letter, I 

think on the same day that he talked to me. 

Q You will note from this letter that you state: 
















tr 4- J oT ^ YOU 

As «» author of the article In <juestl 
fUl1 Passion t0 ^ ^ use of it SaV ^ , 

Now, what, if 


permission 


to make any use of y0U 
anything, vas said about your S lvinS 1 

a .~ nQfi U 


A Nothing was said. 

Q Can you state whether or not you ever gave 
Pearson or Allen,the authority of The Washingtonian Publish 
ing Company to use the article that is referred to in ohis 
case? 


Mr. Lovett. Mr. Auditor, I object to this line of ques¬ 
tioning, because there is no indication that the defendants 
contend that he ever did pretend to give the permission of 
the Publishing Company. Our whole contention has been that 
it is purely a personal matter between Mr. Smith and Mr. 
Pearson, and the corporation has not been mentioned in this 
connection, therefore, any testimony regarding it seems to me 
to be highly immaterial and impertinent. 

Mr. Whitman. I may have misunderstood my brother, but I 
understood him to say, just a short while back, that this 
letter was a letter giving permission of the Washingtonian 
Publishing Company, as well as Mr. Smith’s. 

Mr, Lovett, No. I am sorry if I gave that impression, 
because, as I tried to explain, our whole purpose in bringing 
this out is to show the state of mind, if you please, of the 
defendants, and their belief that they were proceeding in a 
proper manner and were innocent of any charge of plagiarism. 

The Auditor. It seems I misunderstood it too, because 

when I asked what Mr. Lovett had to say as to his authority 
to speak for The Washingtonian Publishing Company; I do not 
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remember Just vhat reply Has raade , but that 
1 g0t * 

d TO ur Honor, be- 

Mr. Lovett. I apologize if I confuse ^ 

cause he had no authority even to gi ve ^ hi^“ 

So far as the legal status is concerned, h 

self of any right to give it. , 

4 v>pfore you answered 
The Auditor. I had that impression o 

, a to say as to his 
my question when I inquired what you ha 

"o iV»T 1 shing CoHilpo^y 4 

authority to speak for The Washingtonian 

Mr. Lovett. We do not pretend that he ever had an. 
authority, but merely thought he had; he merely oh gh 
he had the right to give permission to use the article, 

cause he thought the right was still in him. 

Mr. Whitman. That is going around the other side of the 
bush, he thought he' had the right, because he thought the 
right was still in him. Under those circumstances, X will 
go ahead with the examination of this witness. 


The Auditor. Very well. 

By Mr. Whitman: 

q Mr* Smith, did you at any time have any authority 
to give permission to anyone to use the article in question 
that was published in The Washingtonian, for the Washingtonian 


magazine? 

A I never had any authority to give permission for the 
Washingtonian, and never thought I had. 

Q Did you ever ask anyone to give permission to use 
that article in The Washingtonian? 

A Wo, 1 did not. 

q you have stated that you talked with Mr. Pearson 
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about this article. Will you tell us what inquiry, if 
Mr. Pearson made of you as to your right to give him the 
right to use this article? In other words, what inquiry did 
he make as to your right or the Washingtonian’s right to the 
article? 

A According to my recollection, that subject was 

i 

never mentioned, 

Mr. Whitman. That is all we have. 

Mr. Lovett. Wo questions. 

(The witness left the stand.) 

Mr. Whitman. Mr. Auditor, that closes the case for the 

I 

plaintiff. 

I jvir, Lovett. And it closes the case for the defendants, 

! likewise. 

(After discussion off the record between the Auditor 
and counsel as to the filing of briefs and proposed 
findings of fact, at 2.45 o’clock p.m. the hearing was 

concluded.) 
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IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


THE WASHINGTONIAN PUBLISHING CO. INC., 

• 

• 


Plaintiff, 

s 

Equity 

-against- 

: No*55,429 

DREV/VsARSON, et al., 

• 

• 

>T l 

^ D 

3 11340 

Defendants. 

■iUL 


DEPOSITIONS ON BEHALF OF ^ 

Depositions taken on behalf of the defendants, pursuant 


to notice of taking depositions bearing date July 5th, 1940, 
the original of which is hereto annexed and made a part here-* 
of, taken in the presence of Henry J. Kiernan, a Notary Pub¬ 
lic, of the City, County and State of New York, at the offices 
of said notary public, No. 110 East 42nd Street, in the Bor¬ 
ough of Manhattan, City, County and State of New York, com¬ 
mencing on the 11th day of July, 1940 at 10:30 A.M. of that 
day and continuing until completion, as set forth in the 

; testimony. 

APPEARANCES: 


On beh alf of Plaintiff : HORACE S. WHITMAN, ESQ. 


On behalf of Defendants : ELIOT C. LOVETT, ESQ. 


PROCEEDINGS . 
THOHaS R. SMITH 




was called as a witness om behalf of the defendants and being 

i 

first duly sworn, was examined and testified as follows. 

DIRECT EXAMINATION 


By Mr. Lovett: 

Q Please state your name, residence and business. 

A Thomas R. Smith, No. 353 East 56th Street, New 












York City. I was editor and chief of all the publications 
of Liveright from 1920 to 1933 with power of acceptance or 
rejection. 

Q Please state what, if any, other experience you 
have had in the publishing business? 

A I was managing editor of the Century Magazine from 
1914 to 1920. Previous to that I was book editor of Moffat 
Yard & Co. 

Q What are the total number of years you have had in 
the publishing and selling of books? 

A About 32 or 33 years. . 

Q Approximately how many manuscripts have you ac¬ 
cepted for publication? 

A I should say for that period well over 4,000. 

Q Were any of these books so-called best sellers? 

A Oh, yesl A great many of them. Sometimes out¬ 
standing best sellers. I have a list, do you wish to see 
it? 

Q Where is the list? 

A I will get it. It is among my papers. 

Q A great many of these are the outstanding ones? 

A “My Life"by Isadora Duncan 75,000 for the first 
year only;"Napoleon"by Emil Ludwig, 300,000;"Black Oxen" 
by Gertrude Atherton, 150,000;"An American Tragedy"by 
Theodore Dreiser, 150,000;"Poems in Praise of Practically 
Nothing"by Samuel Hofenstein, 85,000. 

Q Is this for the first year in each case? 

A Within a year. "The Story of Mankind"by Hendrick 
Van Loon, 200,000. 

Q What, if anything, did you have to do with the 
publication of the book"More Merry Go Round?" 

A According to contract I had the complete authority 











to accept or reject as I saw fit 


Q How much of the manuscript did you have before 
you, before you decided to publish it? 

A I decided to publish it before I saw any of the 
manuscript. Just through association with the authors. I 
happened to read the first and second chapters. 

Q Would you say that you had published this even 
though you had not seen any of the manuscript? 

A I would publish this second book unless it was 
obscene, libelous or just plain stupid. 

Q Just because of the authors or for what reasons? 

A For numerous reasons and for the reputation of the 
house. 

Q Did you have anything to do with just these same 
authors before? 

A I published the first publication of which the 
second was a sequel. The first book was "Washington Merry 
Go Round." The second book a sequel. 

Q How many copies sold of the first book? 

A I think the total sales were something over 

100,000. 

Q It was that fact that made you want to publish the 
second book? 

A Yes. 

Q Were there any advance sales of"More Merry Go 
Round? " 

A The total advance sales up to date of publication 
were 20,000. 

Q Upon what were those sales based? 

A On the success of the first book. 

Q What representations were made to the book sellers 
which induced them to order these advanced copies? 
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A That the second book was as interesting and as 
exciting as the first book, with different subjects. 

Q Did they see any part of the second book before 
they placed their orders? 


It is a trade custom to make what is called a 
dummy, which consists of the printed wrapper, 16 pages of 
typed matter and bound. 

: 


Q ^hen you say printed wrapper you mean the jacket 

which finally appeared. Was that jacket prepared before 
the full book was published? 


Yes. It was prepared before it was in our possess¬ 


ion. 


Q I show you Defendants' Exhibit C and ask if that is 
the jacket to which you refer? 

A This is the jacket. 

Q It was submitted before the entire manuscript had 
been submitted? 

A Yes, that is right. 

Q Do you know approximately how many copies of "More 
Merry Go Bound"were finally sold? 

A Something over 32,000. Some number over 32,000. 

Q Do you consider that a good showing? 

A Yes. 

Q Will you state whether you consider that a normal 
showing for a book in the nature of a sequel? 

A Yes. 

Q Did you have anything to do with the advertising 
of the book'More Merry Go Round?" 

A I supervised the copy. 

Q (by Mr. Whitman) I take it that the advertising 
was in writing, wasn't it? 

A It was a typewritten copy. The man who prepared 
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the copy either in our agency or in the Liveright Company 
submitted this setup to me. 

Q You approved the contents of the advertising? 

A I approved it as a whole or revised it. 

Mr. Lovett here exhibits three newspaper 
clippings and asks that the notary mark the same for identi¬ 
fication as Defendants’ Exhibits "K", "L" and "M”. There 
being no objection said exhibits were so marked for identi¬ 
fication. 

Q X will show you three advertising clippings 

which the notary has marked for identification as Defendants 
Exhibits "K”, “L” and ,l M" respectively, and ask you if you 
can identify those. 

A Yes, all three. 

Q Will you state what they are? 

A Two pieces of the copy are the same with differ¬ 
ent format. The other piece of copy marked is different 
from "L w and "M". 

Q Will you state whether or not all of these 
printing advertising copy had been supervised by you? 

A Yes. 

Mr Lovett: I now offer these three newspaper clippings 

marked by the notary for identification as Defendants’ 
Exhibits *'K", "L w and "M” respectively and ask that the 
same be admitted into the evidence as Defendants' Exhibits 
"K", "L" and "M" respectively. 

Mr. Whitman examines the proposed exhibits 
marked for identification Defendants' Exhibits "K", "L" and 
”M" respectively, and makes no objection. 

Accordingly the notary admitted them as 
evidence and marked them Defendants' Exhibits "K“, "L M and 
"M" respectively. 













Q 


Y/hat was the retail price of the book “More 


Merry Go Round?'* 

A $3.00 

Q How large a book was it? 

A About 480 odd pages. 

(Witness examined book) 

A 482 pages. 

q Did the size of the book, particularly the number 

of the pages have anything to do with the sales price? 

A Yes 

Q If any pages were added or subtracted would it 
have changed the price? 

A If another 100 pages were added it would probably 
have increased the price to $3.50. 

Q But if a number had been subtracted? 

A If 64 pages or two forms were omitted from the 
present or existing book it would not have affected the re¬ 
tail price. 

Q Are you familiar with the contents of the book, 
particularly the third chapter entitled "Wizards of Recon¬ 
struction"? 

A Yes I am familiar with it. 

Q What if any importance did you attach to this 
chapter at the time you were preparing to publish the book? 

A I considered it insofar as it covered the Treasury 

officials and the RFC organization, an important contri- 

I 

j bution to this book. 

Q V/ith whom does the chapter deal? 

i 

A It deals with Mr. Mellon, Mr. Mills, Mr. Eugene 

|j Meyer and others. 

w 

Q V/hat importance did you attach to the material 
covering Mr. Mills in relation to the rest of the book? 



















A Ogden Mills, being Assistant Secretary of the 
Treasury and also a member of an outstanding American family, 
obviously, in my opinion, could be an essential character 
in this book but at no time, as I remember, did we emphasize 
in our publicity or advertising any item in particular re¬ 
lating to Ogden Mills, except an amusing reference to a con¬ 
versation with his wife about the number of servants in 
their establishment. 

Q Is that the reference which appears on the jacket 
marked Exhibit "C n and which is checked in red? 

A Yes, it is. 

Q Was any other reference made to Ogden Mills in 
the publicity campaign? 

A Nothing that I remember. 

Q I show you a volume of "More Merry Go Round" 

, which is marked Defendants 1 Exhibit M B" and refer you to the 
material which appears in brackets on pages 129 to 137 in¬ 
clusive and on page 153 and 154 and ask you what importance 
you place upon this material? 

A The material marked in this particular chapter 
separated from the rest of the chapter can only be considered 
by me as of minor importance. 

Q Will you state whether or not that printed materi¬ 
al contains the reference which you made to the conversation 
which Mr. Mills had with his wife concerning the servants in 
his house? 

A Yes, it is here in front of me on page 134. 

Q, This matter is not within the bracketed material? 

Go ahead and explain please. 

1 

A When I prepared this manuscript for the printer, 
eliminating very small parts throughout the entire text be¬ 
cause of extreme triviality or repetition, I laid no par- 
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ticular emphasis on this bracketed material, now brought 
to my attention. 

Q Mr. Smith, I notice on the jacket marked Defen¬ 
dant's Exhibit "C" a statement that this book "More Merry 
Go Round" is another ride on Washington by the same authors 
of "Washington Merry Go Round" and on Defendants' Exhibit 
"K" there is reference to the fact that the book is by the 
authors of "Washington Merry Go Round"; your attention is 
called to the same fact on Defendants* Exhibits "L" and "M". 
Will you state what percentage of the total sales you would 
attribute to the fact that this book, "More Merry Go Round", 
is by the authors of the book "Washington Merry Go Round"? 

Mr. Whitman: I object to that question on the ground 
that no foundation has been laid by this witness to answer. 

Q In support of my question, I called attention to 
the fact that the witness has already indicated that the 
sales of this book, amounting to approximately 32,000, 
bears approximately the same relation to the sales of the 
first book as would normally be expected in connection with 
a sequel. Before the witness answers this question, I 
would like to ask another question, namely: What importance 
do you normally lay in connection with the sale of a sequel 
to the fact that it is by the same author or authors as its 
predecessor? 

A All importance. 

Q Now, if you will go ahead and answer the question 
concerning the percentage of the sales which you would attri¬ 
bute to the fact that this book was by the same authors as 
its predecessor. 

A I cannot answer that in percentage. The advance 
sale of 20,000 copies of "More Merry Go Round" was due es¬ 
sentially to the outstanding success of the first book by 
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these same authors. That fact was of primary interest to 
the book-sellers and to the book-reviewers. 

Mr. Whitmans I move to strike out that part of the 
witness' statement, that part, “that fact was of primary 
interest to the book-sellers and to the book-reviewers," 
on the ground that this witness' testimony was as to what 
was in the minds of other persons. 

Q, What is the basis for your statement that the 
authorship of this volume was of primary interest to book¬ 
sellers and book-reviewers? 

A Because of years of personal experience in book 
publishing as editor and director of publicity and advertis¬ 
ing, as well as acting in an advisory capacity to the sales 
department of these publishers, I know that this is a simple 
and accepted situation, in the sale of a second book follow¬ 
ing a very successful first or an earlier book. 

Q Mr. Smith, I refer again to the bracketed mater¬ 
ial which contains a total of 261 lines and comprises 7£ 
pages of the printed matter in the book, and ask what per- 
centage of the sale you would attribute to this material? 

A In my opinion, I cannot consider that this par¬ 

ticular material bracketed, was of any essential sales value 
for this book. 

Q Can you arrive at some percentage, the question 
asked? 

A I will have to let that answer remain. 

Q Do I understand that you are not prepared to 
indicate what percentage of the sales are to be attributed 
to this? 

A Not the way the question was put. 

Q Can you state what percentage of the sales could 
be reasonably attributed to this bracketed material, bearing 

in mind the nature of the publicity campaign and the other 
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statements you have made? 

Mr. Whitman: I object to that question because you 
are asking this witness to determine what was in the minds 
of the purchasers of the books at the time the book was 
bought by them. 

A This opinion just expressed, which perhaps cannot 
be proved as an absolute fact, remains, nevertheless, as a 
statement based upon publishing experience with this and 
other books. I laid at no time any particular emphasis 
against inclusion or for omission of the material now brac¬ 
keted. I had suggested to my associates, my publishing 
associates, in this company, Liveright Company, that the 
book as it was in the manuscript, was in my opinion, too 
long and I could easily eliminate the equivalent of 64 
pages or two forms, without in any way diminishing the in¬ 
trinsic value of the text or the sales value of the book. 

My colleagues objected to my doing this on the ground that 
if material was not obviously dull or repetitious it should 
be left in as it would be easier for them to sell in advance 
to the book-sellers as a book of 480 pages at a price of 
$3.00. I therefore left the equivalent of the 64 pages 
in the original manuscript, only making such changes as I 
have described before in this testimony. 

Q Do you consider that Ogden Mills would have been 
adequately covered by the other pages in the book if the 
7£ pages of bracketed material had been omitted? 

A I do. 

Mr. Lovett: That is all. 

CROSS EXAMINATION 

By Mr. Whitman: 

Q When did you enter into a contract for the publi- 

ii 

cation of this book? 

A This particular book was the second book in a 
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three book contract. 

Q Did your original contract cover three books? 

A The original contract covered definitely the 
publication of the first book and granted to the publisher 
an option on the publication of the two subsequent books. 
Does that answer your question? 

Q I do not think it does. I intended to ask you 
when you first began the preparation for the publication of 
this second book "More Merry Go Round"? 

A In the Spring of 1932. 

Q And when did you send out your jacket to the 
book-sellers in the dummy form? 

A About July 1932. 

Q You have testified as to the best sellers that 
you were instrumental in producing. Mr. Smith, as a matter 
of fact is it not a difficult matter for a publisher to de- 
' termine in advance of the publication and sale of a book 
what books will be best sellers? 

A It is. 

Q And the fact that an editor or publisher, such as 
you were, might deem a book to be an excellent book and one 
j which would sell well, you are frequently disappointed in 
the sale? 

A That is true. 

Q Now you stated that you published some 4,000 
manuscripts. Your statement was that it was well over. 

A Say 4,000. 

Q How many of these manuscripts were books? 

A All of these manuscripts that were published, 

they all became books. 

Q Now then, what percentage of these manuscripts 
would you say were successful publications? 
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A I will have to define success. In my own ex¬ 
perience about two out of five titles actually paid for 
their production. 

Q Then the other three had to be carried by the 
two successful ones? 

A Yes, that is right. 

Q Now, when “More Merry Go Round” came up and you 
began the preparation of the publishing of it in the Spring 
of 1932, what part of the manuscript did you have? Was it 
all delivered at one time? 

A No. It was delivered in parts and we kept setting 

|j 

it in type and uniform in page with the first book. 

Q How long does it take after a manuscript has all 
been received to get a book published and put on the market? 

A From six to eight weeks. 

Q So you were judging the value of the book that 
has been put in evidence as the book “More Merry Go Round” 
by the material as and when it was delivered to you? 

A That is not entirely correct. Because I made 
frequent visits to the authors in Washington and discussed 
1 with them the material they were to present, they were to 

I, 

write about, and saw the first a rough draft of this material. 

Q Do you recall when you saw the first draft of the 
material as is contained in the material that has been 
bracketed in Exhibit “B“, which is a copy of the book? 

A The only item that remained in my memory, because 
I quoted it socially and with my associates, as being an 
amusing and revealing observation of the psychology of great 
wealth. This was the reference not bracketed of Mr. Mills 

conversation, remarked to his wife about the number of ser- 

i| 

vants they had in their establishment, their home. 

Q As I understand your testimony, Mr. Smith, you 
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decided to publish this volume because of the fact that it 
was written by the same authors as the former book. 

A That is correct. 

Q And that is the main influence that decided you 
to publish the book? 

A Yes. 

Q And you arrived at that decision before you had 
anything but a sketchy amount of the material that was to 
go into the book? 

A Yes 

Q Now, how do you explain the fact that the first 
book sold over 100,000 copies the first year and the total 
sales of "More Merry Go Round" were only 32,000? 

A As a publisher of experience I had hoped that the 
j second book might sell as many copies as the first book but 
I actually did not expect it to do so. 

Q I refer you now to the three exhibits that have 
boon offered in evidence as Defendants Exhibits "E", "L" and 
"M". Do you of your own knowledge know whether these exhibits 
were published and in what papers? 

A I do not, without reference. 

Q Now I cull your attention to Exhibits "L" and 
"M" which you eCute contain the same material but a differ¬ 
ent fomit. Where did you get your information that appears 
on those two exhibits \ Was that information furnished to 
you by Mr. Pearson and Mr. Allen? 

A Yes» that ie right. 

(■i Now j didn't the Liveright Company advertise the 
book in ether plaueR than shown on the three exhibits "K", 

"b" and "M" ? 

A Yes * 

Q Do you rera11 a magazine callea"The Book List" ? 









Yes. 

Did you advertise in that? 

I don't remember. May I say what the"Book List" 

Mr. Whitman: Yes. 

A The "Book List" is the national organization of 
information and reference of the American Library Associa¬ 
tion. 

Q Was any advertising which was done for the book, 
done with your approval? 

A Yes. 

Q You have stated that Mr. Mills was one of a lead¬ 
ing American family. Mr. Mills was a New Yorker? 

A Yes. 

Q Isn't New York the largest book market in the 
1 United States? 

A Yes 

Q, More books sold in New York than elsewhere in the 
United States? 

A It is the largest book market in the United States 
because the two important book jobbers or wholesale dealers 
in books are in New York City; the Baker & Taylor Company 
and the American News Company. Both of these jobbers cover 
book accounts throughout the country that are not usually 
solicited by publishing houses of the class of Liveright 
Company. 

Q Now as a matter of fact, Mr. Smith, when you were 
publishing this book you gave no thought to the material 
bracketed in here. It was submitted to you as Pearson’s 
and Allen's own work? 

A Yes. 

Q And it was not until the suit was brought that you 
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were advised that it was not Pearson's and Allen's work. 
Isn't that true? 

A No that is not true as far as I am concerned. 

Q When did you first know it was not Pearson's and 

Allen's work? 

A I do not know it at this moment, that it was Pear¬ 
son's and Allen's work. When I say Pearson and Allen, it is 
to be known that the respective authors did not write each 
chapter in cooperation. Pearson took certain subjects and 
wrote about them and Allen took others. So they were both 
aware of what each was doing. 

Q Now let me correct my question. Were you ever 
aware that the part included in this Defendants' Exhibit "B" 
under chapter "Wizards of Finance" and included in brackets 
was not originally written by either Pearson or Allen? 

A I do not know that. 

Q Now, have you read this book lately? 

A I have looked at it. As a matter of fact I glanced 

at it. 


Q You glanced particularly at the chapter "Wizards 
of Finance" didn't you? 

A Yes. 

Q Are you prepared to state as a matter of opinion 
that the chapter "Wizards of Finance" was one of the impor¬ 
tant chapters of the book? 

A I cannot say that. 


Q Can you state in your opinion what is the relative 
importance of the various chapters of the book? 

A Yes. The chapter most commented on by the newspapers 
editorially and by the book reviewers was the chapter entitled 
"2 - Nine Old Men." 


0, Would in your opinion then, comments by the various 
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book reviewers indicate the importance of the various chap¬ 
ters of the book? You just stated that the second chapter, 
"Nine Old Men" was the most commented on. Now, that indi¬ 
cates to me that you attach importance to the fact that the 
book reviewers 1 references to the various chapters would 
indicate the importance of that chapter. 

A Yes, that is true. 

Q You stated that when you prepared the manuscript 
for the printers you eliminated very small parts but you did 
not eliminate any part included in brackets? 

A Not that I can remember. 

Q Of course, it would not be in the book if it had 
been eliminated? 

A No. 

Q You stated that you placed no particular emphasis 
on the parts bracketed. Of course, these parts bracketed, 
hadnot been called to your attention at the time you were 
preparing the book for the printer? 

A No. 

Q In your opinion, Mr. Smith, you laid particular 
emphasis in considering the second book, on the fact that 
it was written by the same authors who had written the book 
"Washington Merry Go Hound."? 

A That is correct. 

Q And in your opinion, what success the second book 
had was due to the fact that it was by the same authors as 
the first book? 

A That is right. 

i 

Q You were asked whether or not, in your opinion, 

, the bracketed parts that appear in Defendants' Exhibit "B" 

|l 

had any essential sales value to the book and you stated, 
in your opinion, they did not? Then see if I can get what 
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you mean by that statement. In other words, you mean that 
the book has been considered as a whole and you are not con¬ 
sidering any particular part of the book as attributing to 
the sales value? 

A Yes, that is true. 

Q Of course, you are not prepared to state what part 

of the book appealed to the public are you? 

A No. 

Q You do not know what persuaded them to buy it? 

A Yes, the interest created by the first book. 

Q Ogden Mills, was a man of prominence in the City of 
New York? 

A And in the State of New York. 

Q And in the United States generally, that is true? 

A The latter, I do not know. 

Q And wouldn’t you say that the article dealing with 

him was of particular interest to the reading public in New 
York? 

A Yes. 

Mr. Whitman: That is all, Mr. Smith. 

HARRY E. MAULE 

was called as a witness on behalf of the defendants and being 
first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

By Mr. Lovett: 

Q Please state your name, residence and business. 

A Harry E. Maule, business address, Random House, 

20 East 57th Street, New York City. I am editor of Random 
House. 

■ 

Q What are your duties? 

ji 

A As editor, my duties are to examine manuscripts, get 


- 17 - 
























books for publication, to supervise the publication of those 
books, to consult with regard to the promotion, exploitation, 
advertising, publicity plans, sales plans and also in the 
manufacturing format of these books; to follow the sales 
figures on those books and otherwise keep in touch and aid 
in the general publication plans. 

Q How long have you been in business? 

A 29 years. 

Q During the course of your experience have you had 

I » : . * ‘ 

occasion to ajpraise the public appeal which various proposed 

books might have? 

A Yes* Ample occasion. 

Q And what factors are generally involved? 

A The primary factor that is involved in the ready 
sale of the book is the fame of the author, whether he is 
established as an author and the fame of his previous books. 
Those factors. In 28 years with Doubleday,Dor an Company 
I have had occasion to observe these factors and check on 
the reasons why a book will sell or it will not sell through 
a great many different titles and authors. 

Q Can you give us any illustrations of your own 
success in determining the public appeal which a proposed 
i book might have? 

A Yes. For example, we have the opportunity of tak- 
i ing on the work of Sinclair Lewis. I was instrumental in 
bringing Mr. Lev/is to Doubleday Doran. We did so on the 
ibasis of Mr. Lewis* fame as a Nobel Prize winner and on the 
great fame of his previous books, such as"Main Street* 1 and 
••Arrowsmith.'* We assumed that Mr. Lewis' next book would be 
a very great success. We were correct in our estimation. 

I 

It sold approximately 100,OCX) copies. I will mention the 
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books of T. S. Stribling. I brought Mr, Stribling to 
Doubleday Doran before any of his books had had a great 
success* We published the first one. It did better 
than any previous book had sold. On the strength of that 
sale his subsequent books had increasing sales to the point 
where about the third book thereafter he won the Pulitzer 
Prize for a book entitled "The Store. 11 The work of 

ij Vincent Sheean, author of "Personal History.* 1 Mr. Sheean*s 
book "Personal History" through timeliness, excellence and 
other factors was a success. It was the choice of a book 
club, Literary Guild. Since that time all of Mr. Sheean*s 
books have been in the best seller brackets, based entirely 
on the strength and success of this book "Personal History." 
Selma Lagerlof, famous Swedish writer. Miss Lagerlof wasn*t 
notably successful. Doubleday Doran took on her books short¬ 
ly after she had won the Nobel Prize. The first book there¬ 
after was a distinct success and all of her books thereafter 
were substantial successes. I can give you other examples 
if you would like them, Mr. Lovett. 

Mr. Lovett: That will be sufficient* 

Q You mention your connection with Doubleday Doran. 

Is that just prior to your present affiliation with Random 

t 

House? 

A I left Doubleday Doran a year ago in June. Had 
been with them in 1928. 

Q Your duties with Doubleday Doran were substantially 
those which you are now performing as indicated in your tes¬ 
timony? 

A Yes, I was editor in chief. For the five or six 
years prior to leaving Doubleday Doran I was vice-president 
in c har ge of editorial matters. 

Q Mr. Maule, suppose that a book had been published 

I 

I 
! 
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which enjoyed a sale of approximately 100,000 copies and 
that the same authors wrote a second book containing more of 
the same type of material. Would you accept it for publica¬ 
tion? 

A Grojvfcing it corrts.in6cL no libelous or obscene 

material, granting that it was not contrary to the house 

policy, I most certainly would• 

. v 1 ' • . f , 

Q Then what would be the principal reason for your 
going so? 

1 i j 1 •• i • *» * . •. l# ' f V • f* \ t ^f 1 * tf-S j », 

A The principal reason for seeking and accepting such 
a book would be the established success of the previous book. 

■' *• i , i I Vfl . A | ■ J • ; 

In this connection it may be worth while to mention the basis 
on which bookstores place their orders with the publishers. 
They all keep a system of card index cards on which their 
previous purchases are noted. 

Mr. Whitmans You are testifying from matter you have seen 

> ... 

or what has been told you Mr. Maule? 


A I think I have seen the booksellers' cards but it is 
common knowledge in the business. I will not say that I have 
seen these cards, but the general impression is that I have. 

•* * $ •* * * 4 *; ... . r . * ■ ‘ -i v ' . 

Mr. Whitman: I object to the witness pursuing this line 

' ' i r ■ ‘ ' ' < ... ' - • , , .... ,, .. 

of testimony on the ground that he is not qualified under 

' •' f : • . * I . 

the Rules to testify. 

< />#. t ' .ji ,■ ,uv ■>; vi * 

A The bookseller then takes out his card on which he 

• > / * • ..V. - ‘C , w , ' ! ’ ; f • • tk », 4 * < . . v 

has previous purchases listed and against those purchases 

■ -1 J , * ‘r ' f t \ , 4 ’ , ■ • • ■. ! U J, < 

he has listed his amount of sales. If he has had no copies 

, b *. ’ ‘' V’ s . f . . i. . ■ 

left over and in fact if he has reordered, his cards will 

V c y ( 

all show that. His initial purchases of the next book then 

•' ^ • * ' ‘ s' - . 

is based on the record of that card combined with other fac- 

» • ’ ; ’ I,- 

tors which he takes in. 

• V • 44 \VS T ' . 4 i . i'K.. #: .» ). s . . “... . v 

• * 

Mr. V/hitman: I now move to strike out the last answer 

of the witness on the ground that it is hearsay. 

•V -v . J ’ ; V t. . l.i , ' > • i . ■ 

, * ' ‘t 7 . k ,• v 0 „• , . 1 *.; / * ' it 

/• * , ‘ * i 1 • . ' * '. v i; f i 
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Q Do you consider that, a sale of 100 ? OOO copies 
marks a successful publication? 

A Yes sir. 

Q Nov/ suppose that, after acceptance of the book for 
publication, you received advance orders for 20,000 copies 
based only upon the jacket and the first 16 pages of text 
together with the assurance that the book would be by the 
same authors and would be in the nature of a sequel to their 
previous work, with the same type of subject matter and 
treatment, and suppose that after publication approximately 

|j 

32,000 copies were sold. Suppose also that, thereafter, 

1 

pages of the book, which contained a total of 482 pages, 
were found to infringe the copyright of a certain magazine 
article but that no part of the infringing material had been 
used for publicity purposes in connection v/ith the sale of 
the book or was included in the first 16 pages of text. 

Based upon your observation and experience in the publishing 
business, v/hat percentage of the total sale would you attri¬ 
bute to those pages? 

Mr. Y/hitman: I object to the question on the ground 
that it is a hypothetical question and does not contain the 
necessary facts that are in the record to enable the wit¬ 
ness to answer the question. 

A Taking all the factors into consideration which are 
enumerated in the question, my answer to that question would 
be that such material v/ould account under any circumstances 
for a very, very small percentage. I should think not more 
| than I#. I should even question that amount. 

Mr. Y/hitman: I move to strike out the answer of the 
witness for the reason stated in my objection to the ques¬ 
tion. 

Q Are you familiar with the book known as “More Merry 
Go Round.* 1 
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A I am. 

Q Do you know who wrote it? 

/ 

A Yes. Drew Pearson and Robert S. Allen. 

Q Are you familiar with the book known as "Washing¬ 
ton Merry Go Round" ? 

A Yes. 

Q Do you know who wrote it? 

A Yes, I do know now, although it was a secret when 
it was published. The same authors, Pearson and Allen. 

Q Do you consider that the authors of "Washington 
Merry Go Round", although anonymous, had established a 
reputation by the time the second book appeared? 

A Yes. 

Q What in your opinion, was the predominant factor 
in selling such copies as were sold of the second book 
"More Merry Go Round" ? 

A The predominant factor in the sale of "More Merry 

Go Round" was the success of "Washington Merry Go Round," 
the fact that it was by the same authors and was more of 
the same type of material. 

Q I refer you to the second volume, "More Merry Go 
Round", which is marked Defendants* Exhibit "B" and par¬ 
ticularly to the chapter "Wizards of Reconstruction" and 
particularly to those portions of said chapter on pages 
129 to 137 inclusive and on pages 153 and 154, on which 
pages certain material is bracketed. I would ask whether 
you are familiar with that material? 

A I am. I have read this material. 

Q What, if any, importance do you attribute to that 
material with relation to the other parts of the book or 
the book as a whole? 
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Mr. Whitman: I object to that question on the ground 
that there has not been a proper foundation laid therefor. 

A This material is of no great importance to the 
book as a whole. Naturally, since the authors are dealing 
with Washington personalities, the person dealt with, Mr. 
Ogden Mills, who was a very prominent man, in Washington 
life at that time, would come into this book to some extent. 
Neither this material or its particular treatment would I 
consider of any great importance to the book as a whole. 

Q What would you consider the most important material 
in the book for sales purposes? 

A The material that brought forth the most comment. 

In this book the chapter "Nine Old Men" drew by all odds 
the most comment next to the first chapter which was the 
picture of the Washington Hoover Administration. 

Q And did the publicity given that chapter result in 
the publication of any other book? 

A Yes. It resulted in the publication of a book by 
Pearson and Allen entitled "The Nine Old Men." 

Q State whether or not this was an elaboration of 
this chapter, or what was it? 

A It was a book dealing with the personalities of the 
United States Supreme Court and it could be said that that 
book "Nine Old Men" was an elaboration but there is a great 
deal of new material in it, new material that it came by 

since the publication of this chapter in the book "More Merry 

" •’ . 

Go Round." 

Q Mr. Maule, there has been testimony to the fact 
that there were advance orders for 20,000 copies of this 
book, "More Merry Go Round", and the record shows that there 
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was a total sale of 32,275 copies* V/hat percentage of the 
sales would you attribute to the fact that this was a book 
in the nature of a sequel to the previous book, "Washington 
Merry Go Round" ? 

A Very close to compile. Close to 100%. 

Q What percentage of the sales would you attribute, 
if any, to the material constituting a total of 7\ pages, 
contained in brackets, to which we have previously referred? 
A Not more than 3% of the sales, if that. 

Mr. Lovetts That is all. 

CROSS EXAMINATION 

By Mr. Whitman: 

Q How do you arrive at that 1% ? 

A I arrive at that 1% on this basis. The success of 
1 this book, being due almost entirely to the success of 
"Washington Merry Go Round", and the fame which Pearson and 
Allen had achieved as a result of that book, and the public’s 
acceptance of that book as a book about Washington person¬ 
alities, did not take into account any of the details of 
the book, particularly, any of the lesser details. You 
must bear in mind that the public haven’t the opportunity 
of reading a book before they buy it. They buy it on the 
basis of advertising publicity and criticisms. 

Q What do you mean by publicity and criticisms? 

A I was going to use a different word for criticisms 
"reviews." Publicity in my definition, is the newspaper 

and radio, and word of mouth discussion, that a book gets, 

’ 

other than regular reviews. The presentation of this book 
was done as a broad, general thing - more "Washington Merry 

I " ' 

Go Round. 
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Q But didn’t the jacket of the book list certain 
things that were in it? 

A Among that it lists these various points. 

Q I suppose you are familiar with that jacket. 

It is marked Defendants’ Exhibit"C". Ogden Mills is men¬ 

tioned there but I notice that the exact point that is men¬ 
tioned on the jacket as the selling point is not included 
in the brackets here. 

A How that happened, I do not know. 

Q Now, Mr. Maule, what press notice did you refer 

to when you referred to publicity. 

A Newspaper comments, other than reviews. 

Q Y/hat newspaper comments? 

A At this late date I cannot give you the names of 
the papers and the dates on which they appeared but I am 
sure that there was a great deal of newspaper comment. The 
book was also very extensively reviewed. 

Q In what newspapers was it reviewed? 

A I can recall some of them. It was reviewed in the 
New York Times. It was reviewed in the New York Herald 
Tribune - Book Section. 

Q Do you recall what the New York Herald Tribune,- 
Book Section, said about it? 

A No Sir, I do not. I speak from general impress¬ 
ion of some years ago. I know it was reviewed in Washing¬ 
ton. I know it was reviewed in Chicago, Philadelphia, 
Boston, but not having been the publisher, I did not see 
all the reviews. 

Q Are you familiar with a book known as "Book 
Review Digest? 

A Yes. 
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Q That would contain the various reviews you speak 

of? 

A Yes, presumably, 

Q Yfould it surprise you to know that the only two 
papers, when I say papers I mean - Newspapers - they re¬ 
ferred to as reviewing the book were the New York Herald 
Tribune and the Boston Transcript? 

A Yes, that would surprise me. 

Q I have here before me a list of the reviews taken 
from the "Book Beview Digest" of the book "More Merry Go 
Bound" and the only two newspapers that were reported as 
reviewing the book were the "Boston Transcript" and the 
"New York Herald Tribune." Now, what radio criticisms 
of the book were heard? Do you recall hearing any? 

A Before answering that question, may I elaborate 
on my views a little bit* The "Book Beview Digest" is an 

organ for the purpose of giving a digest of criticisms. 

Therefore they would digest only out of different reviews. 
They would not digest material we call publicity and which 
from the point of the publisher is very often equally ad¬ 
vantageous to the sale of the book* 

Q Would it surprise you to know that a careful 
search of the "New York Times" newspapers and the various 
documents of the Congressional Library in New York, failed 
to reveal anything that was said by the "New York Times" 
about this book? 

A No, it wouldn’t surprise me. 

Q Then let us go to the radio. Do you know as a 
matter of fact that there wqs any radio criticism of the 
book "More Merry Go Bound" ? 
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A No, I don't. 

Q Then, let us go to the word of mouth. Of course, 
you can only testify as to what conversations you actually 
heard. You are not prepared to state that the general 
reading public did not consider this chapter on the "Wizards 
ol Reconstruction", which included the bracketed matter in 
Defendants' Exhibit "C" as one of the main reasons for pur¬ 
chasing the book, can you? 

A I can give it as my professional opinion that it 
was not. As an experienced publisher I can testify as to 
word of mouth advertising, discussion of the book, from my 
own experience, both among my circle of friends not in the 
publishing business and my circle of friends in the publish¬ 
ing business. In the one case it is a professional opin¬ 
ion - in the other case an outright experience any man would 
have. 


Q When you refer to the publicity by word of mouth 
you were referring to the publicity generally in other words 
where people we re talking about the book? Of course, you 
can only speak of these conversations you have heard. You 
do not know what other people were saying about the book. 

A Well if we publishers did not succeed a reasonable 
percentage of the time in estimating what people were talk¬ 
ing about and what was in their minds other than what we 
hear of personal experience, we would not be in business for 
long. Our business is through whatever means or intuition 
or cleverness we can get in our hands to decide what people 
are interested in or what they are talking about. 

Q Well, now, the last witness on the stand, LIr. 

Thomas R. Smith, you know him? 


) 
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Yes 


Q He testified that of the number of books published, 
in his own experience, about two out of five actually paid 
for their production. Y/as that true experience? 

A Yes, roughly. 

Q So that where three do not succeed they have to be 
carried by the two that did succeed? 

A Yes. But you must not allow yourself to look at 
books on a level.that each book is equal to the other, be¬ 
cause they are not. There are peaks and falls. 

Q But if a book of high literary value fails to be¬ 
come successful in the sales is enough made to meet printing 
cost? 

A It is not as true as it used to be. Fortunately 
the level of taste in reading is so much higher than it 
used to be that books of high literary merit have a much 
greater chance now than they used to. 

Q The criticisms that were published of a book would 
indicate by references to the content of the book generally, 

;j'v 

what were the important parts of the book, wouldn’t they? 

In other words, where a critic reviews a book, his criticism 
is one of the elements when it is published, that go to make 
up the success of a book, isn't that true? 

A Yes. V/e must bear in mind that the critic's 
opinion of what is important in a book and what is not is 
sv/ayed by many factors. 

Q Then a critic is frequently like a publisher. He 
goes wrong once in a while as to whether a book will be a 
successful book? 

A The critics do not go in very much for guessing 
whether a book will be a success or not. Dramatic critics 
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do that, more than literary critics. 

Q Now the statement which you made with regard to 
the percentage of sales of a book that were due to this 
material } of course ? that is your opinion? 

A Yes. 

Q And wasn't Ogden Mills a very prominent man in 
New York? 


A 

Q 

A 

Q 

A 

Q 


Washington. 

Prominent in New York before he went to Washington? 
Yes. 

Came from a very prominent family? 

Yes. 

And he was an important figure in the Republican 
party in New York before he went to Washington? 

A Yes. 

Q And isn't New York the largest book market in the 
country? 

A Yes. Particularly when you take into considera¬ 

tion that the jobbers are here that place books all over 
the country. 

Q Outside of that New York has the greatest reading 
public in the country? 

A I wouldn't be too sure of that. There are books 
that are New York books and there are books that are Chicago 
books and so on. 

Q Who published the book "Nine Old Men" ? 

| 

A Doubleday Doran. 

Q You were connected with them at the time they pub¬ 
lished it? 

A Yes. 
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Q Are you prepared to give in your opinion the 
relative merits of the parts bracketed in that book which 
you have before you, being Defendants’ Exhibit "B" as com¬ 
pared with the parts that are not bracketed? 

A By merit you mean commercial value or literary 
merit? 

Q Let us start first with the literary merit. 

A As to the literary merit, I do not think that it 

quite stands up with the other. It does not have quite 
the same style that some of the other chapters do, the same 
style that is characterized by Pearson and Allen. 

Q V/ho is publishing Pearson and Allen's books now? 

A They haven’t written a book since "Nine Old Men". 
Presumably Doubleday Doran. 

Q, Have you read that entire book? 

A No, sir, I haven't read the entire book. 

Q How much have you read? 

A I should say one-half of it but skipping through 
here and there. We publishers read a great many books 
that way as we must be familiar with a great many books. 

I am very familiar with the Pearson and Allen style. 

Q Have you read "Washington Merry Go Round.” 

A In the same way as I have read "More Merry Go 
Round." 

Q In your opinion is not "More Merry Go Round" 
as good a book from the publisher's point of view as 
"Washington Merry Go Round." 

A Yes, taking the publisher's point of view as being 
based on prestige of publishing, the value and advantage of 
having such prominent authors on your list, and the knowledge 
that it is the follow-up book to "Washington Merry Go Round" , 
and would have a large sale, although any publisher knows 
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that the chances are that a sequel will not have anywhere 
as big a sale as the first book. 

Q Let me put my question to you in this way. Do you 
as a publisher considering the book which is known as "More 
Merry Go Round" and the book "Washington Merry Go Round", 
which book would you consider the better for publishing first 
if neither one had been published and both had been brought 
to you for your consideration? 

A I do not think it is possible to answer that ques- 
tion on that basis because timeliness enters into the equa- 

, 

tion in a book of that type. I 

Q Assuming that they were published very close to¬ 
gether, weren’t they? 

A No, a year apart, as I recall it. Approximately 
so. I would be very hard put to answer that question 
j unless you bring in the question of timeliness. You cannot 
consider these books without the element of timeliness. If 
one were submitted now I would not be interested at al l 
because it would be out of date. 

Q It is your opinion, Mr. Maule, that 100$ of the 
success of the book "More Merry Go Round" was due to the 
fact that it was a follow-up book of "Washington Merry Go 
Round." Isn’t that what you said? 

A Yes and that it embraces all of the factors which 
made "Washington Merry Go Round" a success. 

Mr. Whitman: That is all. 

HEARING recessed by the notary at 1:15 P.M. 

'to be resumed at 2:15 P.M. on the same day at the same place. 

3 f *1 
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HEARING resumed at 2s 15 P.M. on the same day and at 
the same place. 

CASS CANFIELD 

was called as a witness on behalf of the defendants and be¬ 
ing first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

By Mr. Lovett: 

Q What is your name and address? 

A Cass Canfield, 49 East 33rd Street. 

Q Your occupation? 

A Book and magazine publisher. 

Q What is your connection v/ith Harper & Brothers? 

A I am president of Harper & Brothers. 

Q How long have you occupied that position? 

A Since 1931. 

Q Is that the extent of your experience in the pub¬ 
lishing business? 

A No; before that for over two years I was Executive 
Vice President of Harpers, and for a couple of years I was in 
the Editorial Department in New York City, and for about four 
years before that I was Manager of Harper^ London Office. 

Q. What has been the general nature of your duties dur¬ 
ing those years? 

A Editorial and general management. 

Q Did you have anything to do v/ith the acceptance of 
manuscripts? 

A Yes. 

Q V/ith selling campaigns? 

A Yes. 

Q In the course of your experience, have you had oc¬ 
casion to appraise the public appeal that various books 
might have? 

A That is a matter that comes up nearly every day if a 
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person is reading manuscripts and passing on their acceptance 
or rejection* It is a matter of making your own estimate, 

based on your own experience to a large extent* 

Q What factors are involved? 

▲ That is a very difficult question* I am assuming 
that you are speaking of a new book by an unknown author with 
no previous experience to go by* It is a matter of timeli¬ 
ness and a matter of subjects, such as non-fiction, etc* 

Q Let us take a book in the nature of a sequel, where 

the authors have established a certain reputation, what fac- 

,1 I 

tors would be involved? 

A Even where you have an author of fiction or non-fic- 
tion and a second or third book, it may be quite different 
from the preceding book* You never know the possibilities of 
sale, so very frequently it is the custom in the trade to 
sign a manuscript before seeing the manuscript, before the 
author's reputation is sold, so you have a general idea what 
the book is to be* In the case of John Gunther, we origin¬ 
ally commissioned him to write "Inside Europe" on his ability 
to write, but that having a substantial sale we advanced him 
a considerable sum to go around the world and see Asia, be¬ 
cause we knew that a book by him on Asia would have subs tan- 

ili ^ u -d, flu. i * t ' 

tial sale. 

q You commissioned him because is your experience he 

had established a reputation? 

A Yes. m a case like that it is a simple problem. 

The difficult problem is trying to know the author in advance. 

Q Can you give some illustrations of your own experi¬ 
ence relating to the second book of an author or authors? 

A There are authors like Louis Bromfield in the field 
0 f fiction, where you can count on quite a big figure for 
nlniaam sale, so you feel there is practically no risk in 







signing up four or five books in advance^or big aims of 
monies as we do in the publishing business. An exaaple of 
that sort is J. B. Priestley. For example (but it is not an 
example), if Alexis Carrel, who has written only one popular 
book, should write another, we would have no doubt in selling 
30,000 to 50,000 copies — maybe more. 

Q What relation does a book in the nature of a sequel 
bear to its predecessor in the matter of sales? 

A I should say that that presented the simplest prob¬ 
lem in publishing, as I have stated. John Gunther is a good 
illustration; he writes “Inside Europe* 1 , has a big sale; 
you know his hold on people interested in foreign affairs, 


and it is an easy thing to say we will give you so much to 


write tt Inside Asia**. 


Q What were the approximate sales of “inside Europe**? 

A “Inside Europe" sold about 160,000 copies through the 
regular book-store channels. It has not gone into “cheap** 
yet. I*d say over 100,000 through book channels or manufac¬ 
turer. "Inside Asia" sold in the regular channels, in the 
high price edition, over 80,000. 


Q Would you consider that successful ? 


; <'\V 


A Very. 1 ‘ " 1 

Q Have you ever appraised in advance the public appeal 
of books presented to you? 

A I have. I am somewhat proud to have done so in the 
case of Alexis Carrel* s "Man the Unknown". It now seems 


very simple to have selected that book, but at the time it 


\ 


looked like a pretty serious, heavy book which would not 
have a very wide appeal. Perhaps another case is that of a 
few years ago in connection with the book of Roark Bradford 


called “Old Man Adam and His Chi Hun". Readers were inclin¬ 




ed to turn the book down because it would offerd religious 
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minded people, clergymen, etc. I decided to take it, the 
book was very successful, and through it "Green Pastures" 
followed by the same author, which was so successful that 
ministers actually distributed bits of it in their congrega¬ 
tions before the book was through. Any publisher has things 
i he can boast afcout. It is simply his business to be a step 
ahead of the public. 

Q How many manuscripts pass through your hands yearly? 

A About 2,000. I do not say that I read 2,000, but I 
see reports on 2,000, and where the reports are encouraging 
X read them or look them over. 

Q How many books do you publish each year? 

A Including books in special fields, we publish, we 
bring out about 300 a year, which I believe is, next to 
McMillan, the largest output of new books printed in this 
country. 

Q Suppose a book has been published, had a sale of 
100,000 copies, and the same authors were to write a book of 
the same type of material and presented it to you for publi¬ 
cation, would you accept it for publication? 

I i|. • . 

A Without doubt, unless the second book was hopelessly 

t . !>. 

, bad. I regret to admit that the chances of a second book 
having a fair sale are so good that the publishers take 
chances even though it be below the usual standard of quality 
Q What factors would be emphasized in publishing a 

• vl . . » \ K V v ,• • • f« .« • ; ^ * ■: 

second book? 

A That it was by the same author as the first book; 

that you would mention in advertising the title of the first 

* 

. book; that you would communicate that the second book was on 
a related subject; that it was written in the same general 
style and the same general approach, because obviously the 

. j r. t-'V . .X . ' • ( . W • » 

—35— 



a w B UB —a— 

















first book having succeeded) you would use it several times* 

Q Are you familiar with the book called “More Merry-Go- 
i Round*? 

A Yes. 

Q Are you familiar with the book called “Washington 
Merry-Go-Round*? 

A Yes. 

'll j ‘ ’ ‘ ‘ ' v ' 

Q You know who wrote them? 

A Yes. 

Q The testimony heretofore given shows that approximate- 

| 

ly 100,000 copies of “Washington Merry-Go-Round” were sold. 
Would you consider that a good sale?,, 

A Yes, an unusually good sale. 

Q Would you consider that it established the authors as 
well known? 

A I would. 

Q Suppose that qfter acceptance of such a book for pub- 
lication, you received advance orders for 20,000 copies of 
the successor or sequel thereof (as the record shows in con¬ 
nection with the second book), and that theseorders were has- 

1 

ed only upon submission of the jacket and the first 16 pages 
of the second book; and suppose that after publication,a 
total ©f approximately 32,000 copies were actually sold; and 
suppose that thereafter ?•£ pages of the book (which contains 
a total of 482 pages) were found to infringe the copyright of 

i ; 

a certain magazine article, but that no part of the infring¬ 
ing material had been used for publicity purposes in connec- 
| tion with the sale of the book, or was included on the jacket 
' or in the first 16 pages of text. Now, based upon your ob- 
servation and experience in the publishing business, what 
percentage of the total sales would you attribute to these 
pages? Before you answer, I shall state further that I am 

X l / . -/ * 
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referring to 7% pages in the aforementioned book, “More 
Merry-Go-Round**, (which is “Defendant* s Exhibit B tt ) and to the 

bracketed material which appears on pages 129 to 137 inclus- 

I ... •' • • ' ' • 

|j ive, and on Page 153 and 154, which material has to do with 
Ogden Mills. (You are now referring to "Defe n d ant *s Exhibit 
B*.) 

. ' ' ' \ • ... •. . 

A I do not think that with the exception of a few 

\ ' y\ v .. 1 T , , • , i j '< -I. »i 

people vho had a consuming interest in Ogden Mills, it would 
have any effect on the sale whatever. You may say what do X 
mean by “a few people**', and X think I would answer **A few 
people* 1 — that is, a very, very s mall number my guess 
would be 100. But again speaking from experience, authors 
tell us over and over again: •‘Here is a list of 1500 people 
whom I have known at different times in my life, who knew I 
am writing this book.'*; you write them letters about the 
book, ATifl if you sell 25 copies to the 1500 people, you are 
doing well, in fact, unusually well. 

q Yoiranswer is that probably not more than 100 copies 
would be sold because of the inclusion of these 7*^ pages; 
that is, that a fraction of 1% would be attributed to this 

material?. 

* ' * n ’ 11 

A. One hundred would be considerable people because of 

■V • . . * • » ,*■ ’ • • ■ ’ 

the Ogen Mills material in it. 

Mr. Lovett: That is all. 

ill I , ‘V ‘v V • * \ ‘ S ’ /.■ • • t ’ ' r: y y ' 

CROSS EXAMINATION 

; * • 1 , ■ . * * ‘ 

BY MR. WHITMAN: , 

. i > . 

q Mr. Canfield, is that you* best guess on it? 

A Yes, it must be. 

Q You stated that when the author of the book furnished 
i you with a list of 1500 people who were interested, you sold 
25; you have no way of knowing whether another 1500 bought 
the book in the local book shops, have you? 






















I 


A. No 


Q You could not find out how many people went to local 
book shops and bought the book as the result of such a letter 
being sent out, could you? 

A No* Where such a letter is sent out to an author r s 
friends in a town (say, like Baltimore) or a town of 1500 
people, you would not know from book sales whether the letter 
had produced a real effect, and in my opinion it is not the 
letter that ties up the author with his friends that is suc¬ 
cessful, but a selling letter which is occasionally successful 
is one which directly appeals to a certain group of people. 
What I am getting at, is that a personal basis for selling 
books is usually unsuccessful, almost invariably. A person 
buys a book because he is interested in the coloring, or the 
way the author deals with it, or both. 

Q You have stated that you either read or looked over 
about 2,000 manus cripts yearly, and that your company brings 
out only about 300 books. 

A Yesj I read reports on 2,000 books. 

Q Two witnesses have just testified* Mr. T. R. Smith 
of Liveright, and Mr. Maule of Random House, and they have 
both stated that their experience has been that when books 
are finally accepted or manuscripts are published, about two 
out of five of the books published pay for themselves, and 

i 

that the other three do not sell enough copies to pay for 

' 

publication, and that two out of five successful books have 
to carry the unsuccessful books* 

A I would say that was about true, but I would like to 
point this out. When the publisher says three out of five 

are unsuccessful, he means three out of five do not pay their 

■ ■ V; • • ' '■ . . , 1 ' 

proportion of the finals overhead, which, without advertising, 
































would be ahout one-third (or 33-1/3%). Now, of that at least 
27% is overhead that goes on anyhow, whether the book is pub¬ 
lished or not. So it is usually true that when a publisher 
calls a book a loss on the basis of its not having carried its 
full orerhead, it has contributed something to the overhead, 
ihe publisher has to bear the expense anyhow, so the publisher 
is better off for having brought out that title. Occasionally 
a publisher brings out a book which is a loss even if you ap¬ 
ply against it the actual cost of manufacturing a nd handling 
outside of the overhead, but that is a small proportion of the 
publisher*s output — I would guess (I would have to look up 
figures) not more than ahout 7% of the titles published. 

Q The two previous witnesses did not qualify their 

* 1 ’ t > * t - , . ( 

statements, but stated that the sales of the book did not meet 
the cost of publication, is it not true that the publisher 
cannot determine in advance which books will be successful and 
which books will be a drag on the company? For instance, 
when he accepts h book, he accepts it with the hope that is to 
ke a pay proposition, does he not? 

A Yes. " ' •' • ' 

L • - I V, • t I J , y ‘ . * •;«. { .* ; . 

Q The publisher that does ncrt believe a book is going to 

. ! 

pay him, does not accept it? 


A Yes. He is in business and has to maintain a profit 


to continue business. 

Q Is it not true (You are a business man) that it is 

'* ; i 

lsual and proper where you have general overhead, to allocate 

/ • ' 

four expenses to each book? 

< 

A Yes; but I feel thqt my qualification is extremely 
important, because, as I say, on the real basis of the money 
which comes in to the share on a given title, and the money 

j 1 . , ' ' 

which goes out of the share on that title, we make money c.n 
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on over 90% on the general books. We publish over 90% of 
books like text books and specialized books of various sorts. 

Q But that statement, is based on the fact that you mean 
that you get in excess of the actual cost of printing, bind¬ 
ing, jacket, etc., but without distribution to that book of a 
proportion of the general overhead? 

A No; I do not mean that. 

’ • \ VJ , ■» * i, J \ ij i! . , V * 1 [\ s . } \ * - 

Q It means without distribution to that book and pay¬ 
ment by that book of its f\xll share of the overhead of the 
company for the year? 

* • j • ,. :* . * ’ v 

A May I re-state it, to answer your question? What I 

•?l * i \ • " • *' \ , ' . / • • f t’; / rt 4 

mean is, that while possibly three out of five books are 
losses if the full proportionate overhead is applied against 
them, less than 10% are losses in the real sense, namely: 
that the amount taken in by the publisher is less than all 
his actual costs, meaning the total of manufacturing, adver¬ 
tising and promotion, actual expenses of handling and ship- 
ping, and money paid to the author. 

' 

Q Mr. Canfield, you stated that you are familiar with 
both **Washington-Merry-Go-Round** and "More Merry-Go-Round**. 
Assuming that both of these manuscripts were presented to you 
at a timely period for publication, which would you regard as 
the better book fraa the publisher’s point of view, assuming 
that neither one had been published? 

A I thi nk I would pick the first book. 

| V ■ f\ ; V. » ’* -1- * ‘ \! ♦ • >' , 

Q Have you read the entire book, **More Merry-Go-Round**? 

A I cannot say I read every page. I am familiar with 

* ( 

it. At the time I read considerable of it, which probably 

' '• ... •* * ' ' i i ' T >. u . *• V . . \ • ’ * •• 

means two— thirs or more. 

Q Does not the second book of an author frequently 
fall down? 
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A Yes. 

Q Would you say that "More Merry-Go-Round" was a sequel 

I 1 •) / • * 4 ' i ( . * 

to "Washington Merry-Go-Round ,f ? 

A Yes; I would say so. 

Q Does not a sequel imply the use of the same characters 

II \ \ ' } f\ ; f 

in a book ordinarily? 

A I would say that a sequel did not necessarily mean 

| | ,* ' ,/ I, 

I that, but it meant a second book written in the same manner as 

; the first book and dealing with the same subject. 

41 . .. , . , 

Q In other words, it is "Volume II" rather than a sequel? 

A I would have to look up "sequel" in the dictionary. 

Q Of course, you know nothing of the internal mechanism 
of the publishing firm of Liveright, do you? 

A No 

' i , ! . h. > . 

Mr. Whitman: That is all* 

JULIAN MESSNER 

was called as a witness on behalf of the defendants and being 
first duly sworn, was examined and testified as follows: 

* , .... 

DIRECT EXAMINATION BY MR. LOVETT 

.{ /, t . j . \ t /•' ^ V- 

Q What is your name? 

A Julian Messner. 

Q What is your address and occupation? 

A A publisher, at 8 Y/est 40th Street. 

' . f , . ■ 1 

Q What is your connection with Julian Messner, Inc.? 

. ' • * i' •; i t • 7 ' "' * ) '• *\ 

A President. 

v f ^4 » j >' * . 't ' ) . i ‘’ l C/ ' X 

Q How long have you occupied that position? 

A Seven years this fall. 

Q Have you had any other experience in the publishing 
business? 

A Yes; with the old firm of Liveright in its various 

* s j, ’ i » . 4 , j ^ s 1 | 

corporate forms, from 1918 to the spring of 1933. 

Q During the course of your experience, have you had 
occasion to appraise public appeal that various books mi^it 


; i 
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have? 

A Yes. 


Q What factors are generally involved, especially in 
the case of an author or authors who have published a previous 
book? 

A Their past performances determine the receptivity of 
the books by the trade, assuming that the new work is of a 

similar character. 

j 

l Q Please give illustrations of your own successes in 

i 

determining the public appeal which a book might have» 

A X do not know what you mean. 

Q. In books which you have accepted for publication be¬ 
cause of the author* s reputation, to the extent that you are 
1 estimating the public appeal as has been borne out by previ¬ 
ous successes. 

A I have had one author, Francis Parkinson Keyes, whose 
books follow along in regular course of about the same quan¬ 
tity of sales, or larger sales, simply based upon book sales 
experience and the public * s knowledge of the author. 

Q Y/hat factors are emphasized in publishing those 
books? 

' ‘ i 1 _ ' • 

A The author and, in this case, another romance} and 
in my connection with Liveright, there were a good many 
authors of travel books and of books of various sorts, from 
whom we knew what to expect. For instance, Gertrude Atherton 
wrote “Black Oxen** in 1921 or so, which was followed in two 
years by “The Crystal Cup**. Mrs. Atherton, having come 
through with a big success in her first book, the trade 
bought her second book in a measure comparable to the advance 

sale of the first, or comparable to the total success of the 

i( . . ■ i r* r f * ♦ 4 j v 

first book. Eugene 0»Neill*s plays followed a very consie- j 
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tent course of public and trade appeal, because the public 
and the trade knew what it might expect. Hendrik Willem 
Van Loon, who wrote "The Story of Mankind", is another case. 

Q Were you with Liveright Company at the time the 
| books, "Washington Merry-Go-Round" and "More Merry-Go-Round" 
were published? 

A Yes 

Q The testimony heretofore given shows that approxi¬ 
mately 100,000 copies of "Washington Merry-Go-Round" were 
sold. Would you consider it a successful book and that it 
established the reputation of the authors? 

A Yes 5 it was a best seller in non-fiction. 

Q Suppose that a book such as this had been published, 
had enjoyed the sale of about 100,000 copies, and the same 
authors wrote a second book of a similar type ani it was pre¬ 
sented to you for publication, would you accept it? 

A Yes. 

Q In connection with publicity covering the second 
book, what factors would you emphasize? 

A That the material was of the same type as its prede- 

* 

cessor and that the authors were the same* 

Q Suppose that, after acceptance of the book for publi¬ 
cation, you received advance orders for 20,000 copies, aBithe 
testimony shows was the case in this instance} such orders 
being based only upon the jacket and the first 16 pages of 
text* and suppose that after publication 32,000 copies were 
sold and 7 ^ pages were found to infringe on certain material 
which appeared in a magazine article, as was the case here, 
i which material incidentally is marked in this volume before 
} you, which is "Defendants Exhibit B", and appears in brackets 
I on Pages 129 to 157 inclusive, and Pages 153 and 154, which 

1 A 
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material totals 7% pages; and suppose that no publicity in 
connection with the sale of the book had been given to any of 
that bracketed material and was not included in the first 16 
pages of text nor included on the jacket; what percentage of 
the total sales would you attribute to these pages, in 
l the light of your own experience? 

A The influence of those pages would be infinitesimal, 

1 to my mind. The essential facts attributed to the book 
sales would lie in the nature of the book and the authors of 
I book, and the authors of the new book are established in 

I . V > ' ' 

I the public mind. The new book comes along trade-marked, so 
to speak. There is no exact rule, by which you would cover 
the value of 7, 8 , 10 or 15 pages. In my opinion, they are 
not important at all in relationship to the work as a whole 
and the acceptance of the work. 

Q You state **inf initesimal". Do you mean 100%, 5%, or 
what percentage would you say? 

A It is conceivable that 50 or 100 people would buy 
the book because there was something in it about Ogden Mills 
specifically, but I can only repeat that it was bought be¬ 
cause it was “More Merry-Go-Round**, by the authors of 

l.j J 4 . , i i t 

'•V/ashington Merry-Go-Round*. 

Mr* Lovett* That is all. 

. 

%v >A > ; . ’ ■ • ■ j 

i,: ‘ , A \ ,. - ‘ • v • , v 

i '• i , V.vi' 
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CROSS EXAMINATION 


By Mr. Y/hitman: 

Q I take it what you mean by your testimony is that 
if you take 7^ pages out of the book, any place in the book, 
it would not affect the book? 

A Yes that is right. 

<1 . ■ 

Q You mean that these pages have no import in the 

i 

value of the book? 

A I do not mean to imply that they have no value in 
the import of the book. I presume the material is as in¬ 
teresting as the rest of the book. 

Q Have you read the entire book? 

A I did at the time of publication. 

Q Since then? 

A No. 

Q Do you recall it very definitely? 

A No. 

Q Now you have been asked about your experience as a 

publisher. Is it not your experience as a publisher that 

I > 

it is very difficult to tell in advance what books will be 
successful or unsuccessful? 

A Yes that is true with untried authors or first 

■ I • i y i 

authors. It is not true with authors who have had a specif- 

I , i 4 . \ .5 

ic success or a specific failure. 

Q Is it not true that authors who have had a first 
1 book which has been a failure, frequently come across with 
'a successful book? 

4 I < 1 

A Yes, it is true. 

* J \ ‘ V 

Q And isn't it true that authors who have had a 

1 *. . < , \ t i * | o •’ « 

successful book frequently come across with failures? 
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A Yes that is true. I would like to add. If in 
the natural course of events a success is followed up in 
reasonable course with another book of the same general 
nature, the publisher can pretty well count upon securing 
advance orders from the book trade commensurate with the 
success of the predecessor book. 

Q And the public will read the material in that 
book because of the first book? 

A Yes. 

Q You were with Liveright and Company, weren't you 

1 

up until the time of their failure, not up to the very end? 
A Approximately yes. 

’) 1 

Q They v/ent into bankruptcy? 

A Yes. 

Q They paid a dividend of so I understand. You 
were not fortunate to get one? 

A No. 

Q Liveright and Coup any have had a number of failures 
as well as successes? 

A Yes. 

Q And every publisher has? 

A Sure. 

/"j . , Y x J . .) ; \ ,V; 

Q Mr. Smith and Mr, Maule have both testified that 

in their experience about two books out of five that are 
published carry the costs of their publication. Is that 

f 11 < •' v K* • i' i ’ v, , i :, * r . j 

your experience? 

'il 

A Yes. It might have been less in my experience. 

I * • ’ 

It might even be less. That is all right. 

Q So that these successful book that you t alk ed 
j about are carrying the freight of the unsuccessful ones, 
aren’t they? 
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A That is right# 

Q And when you publish a book you have given 
eration to it, you or somebody in your concern, and it is 

* I + .i 4. O 

thought that it will make money for the publisher, isn 
A A good many books are published for prestige, 
because the author likes his work and he will publish it 
irrespective of the profit* There is a good deal of altru- 
: ism in publishing. 

Q Hr. Mills was a public character in New York, 
wasn’t he. 


A 

Q 

A 

Q 


Yes, well-known in New York. 

He was a national character? 

Yes 

Had he not been identified with New York life? 



A Yes. 

Q He was surely prominent? 

A Yes. 

q Had been in public life in New York? 

A Yes. 

Q New York is one of the biggest book markets in the 

7 v , j * \ v i' J * ' i 2 a 

country, isn’t it? 

A Yes it is. 

Q When you state that 50 or 100 people may have bought 
the book because of those pages that is probably a guess? 

i » >J . • ' l ' ' ' 

A It is a stab. It is a guess certainly. There is 

no exact rule one can apply to a circumstance of that sort. 

Q Now, when a book is submitted to you for publica¬ 
tion, assuming that you are going to pass on it, one of the 
first things you have to pass on is the public appeal, 
don’t you? 

A Yes. 

* ’ \ \ , i 

Q That is one of the things that determines whether 

' ' f ‘ 

-47- 

























you are going to publish it? 

A Yes, 

Q That is so with any publisher, isn't it? 

A Yes. 

EE-DIRECT EXAMINATION 

By Mr, Lovett: 

Q On cross examination you indicated, I believe, 
that any 7^ pages in the volume "More Merry Go Round" 
i would have the same relative value as the 7^ pages of 
bracketed material? 

A Yes. 

Q Do you mean that they were to have the same sales 
value or publicity value in the light of the fact that 
publicity was given to certain parts of the book and not to 
others? 

A The book stands or falls as I have said on the 

basis of its totality which includes the authors as well as 
the material. 

Q In other words, Defendants' Exhibit "C", which is 

the jacket which covered this book when sold, refers to a 

I 

number of personalties and instances in the book and there 
is included a reference to a statement which Ogden Mills 
made to his wife regarding servants in his house; and al¬ 
though that material which appears on page 134 is not in¬ 
cluded in the bracketed material; now if that had been in¬ 
cluded in the bracketed material and had been omitted in 
our hypothetical case manifestly through not having any 
reference made to it for publicity purposes; similarly if 
the matter referring to Chief Justice Charles E. Hughes 
which appears in the chapter "Nine Old Men" had been 
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omitted there could not have been any reference to that for 
publicity purposes; therefore my question is. Is your an¬ 
swer based upon any 7^ pages or any pages which like 
those pages bracketed were not used for publicity purposes? 

A If the firm of Liveright had played up in its 
publicity and advertising by featuring any pages, it 
might be theoretically assumed that people were induced to 
buy the book from that publicity advertising. 

Q Is it not a fact that any pages refer to any 
7^ pages which receive attention in connection with the 
publicity? 

A Yes. 

GROSS EXAMINATION CONTINUED 


By Mr. Whitman: 

Q Referring to Defendants' Exhibit "C" which is a 
copy of the jacket of "More Merry Go Round", on the back 
of that cover under the heading "Do you Know" there appears 
the following: "That Ogden Mils objected because his wife 
had only 10 servants in the house." That would indicate 
to you, wouldn't it, that there was an article certainly 
on Ogden Mills and that that was not the only part of the 
book which dealt with Ogden Mills? 

A Yes. 

GEORGE A.HECHT 

was called as a witness on behalf of the defendants and 
being first duly sworn, was examined and testified as 
follows: 

DIRECT EXAMINATION. 

by Mr. Lovett: 


>1 
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Q What is your name? 
A George A. Hecht. 


Q What is your address? 

A New York City 

Q And your occupation? 

A General Manager of the Doubleday Doran Book Shops. 

Q How long have you occupied that position? 

A A little over two years. 

Q And what are your duties generally? 

A To promote the sale of books, control policy of 
the company, take care of personnel. 

Q, What do you have to do with the selection and/or 
sale of books in connection with selling campaign? 

A As a member of the sales committee of all companies 
my opinion is asked for many times as to the sale of how 
many copies not only in Doubleday Doran Book Shops but how 
many will be sold throughout the company. For the eight 
years previously I sold to the bookshop jobbers. 

Q Hov; many bookshops under your management? 

A Twenty. 

. f * \ i 

Q Y/here are they located? 

A In New York City, Detroit, Grosse Pointe, Philadel¬ 

phia, Syracuse, Miami, St. Louis and Webster Groves, Mis¬ 
souri. 

Q Do I understand, Mr. Hecht, that during the course 
of your experience you have had an opportunity to .appraise 
the public appeal which various books might have? 

A Yes I have. 

Q What factors are generally involved, especially 
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where a book is written by an author who has already pro- 
i duced a successful book? 

A It seems to me where a successful book has already 
been written and published successfully) the publisher 
would play up the fact that here was another book by the 

same author and his whole campaign would be based on the 

. 

| previous book. From that point on reviews or whatever 
would indicate if that advertising program should continue 
; or whether a new advertising program should be thought of. 

By Mr. Whitman: I move to strike out that part of the 

witness’ answer that relates to what publishers would do 
with regard to playing up the fact that the book was by a 
successful author and that the whole campaign for advertis- 

• ‘ ‘ . i } 

ing should be based on previous books,on the ground that 
this witness has not been qualified to express an opinion 
on publishing of books and the advertising campaigns by 

■ ■ ' ’< ; , ' : '! ) : . / .. , I' I ' ,'i' , , \ * 

publishers. 

1 v * .v , * •• ■ . 

Q, Are you speaking of the procedure which is followed 
in your own organization in connection with publicity? 

A I am not peaking of my own organization but of all 

tj . . , f ' ,r. . J- • . \ Vim, ; , 

organizations; of ny experience in the book business; if my 

■ 

judgment is wrong, it is still my opinion. 

Q Do I understand that this procedure is actually 
followed in your organization? 

A In my opinion it is in most cases. 

Q Can you give me illustrations of your own success 

y 

in determining public appeal? 

A I would like to elucidate. A book by W. Somerset 
Maugham v/hich was published about 1912 and I do not know 

. t *\ 

| of any book that Maugham has published since then that we 
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have not played up the fact that he is the author of u 0f 
Human Bondage” as it was his most successful and we keep 
plugging at that all the time. 

Q Has the publicizing of this fact resulted in any 
measure of success? 

A We think so or we would not have continued for 
25 years. Maybe we are wrong but if we thought we were 
I wrong we would not have continued this practice for a period 
of so many years. 

Q Can you give us any other illustrations of books 
where a similar procedure has been followed: 

A I can think of one, a book published by Harcourt 
Brace. In the year 1920,"Bad Girl" by Vilna Delmar. 

Miss Delmar, in my opinion, had more than average success 

< , '• \.. •$ ,. • 1 i 1 f) * , $ • , • 

in the books that followed "Bad Girl" because in my opinion 
: "Bad Girl" reached such a large audience and if she was not 
the author of "Bad Girl" these books that followed her first 
, novel would not enjoy the sale which they did. 

Q Mr. Hecht, suppose a book that enjoyed a circulation 

f 

of 100,000 copies, as the testimony in this case shows to be 
a fact in connection with "Washington Merry Go Round" and 

i . 

the authors of this same book wrote a second book, containing 
similar material, would you recommend the acceptance of such 
a book for publication? 

Mr. Whitman? I object to that question on the ground 
that this witness has not been qualified with regard to the 
publication of books. All this witness stated is that he 

t * l 

has been engaged in the sale of books and not in the publi- 

I - / \ *• ' ‘i vil’ ’• f t i 

cation of books. 


! 
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Q The witness has stated that he is a member of the 
Sales Committee and that in that capacity his opinion is 
sought in connection with the advisability of accepting 
books for publication. Is that correct? 

A I do not want you to infer that every book we pub¬ 
lish is submitted to me. Yes, in many cases I am asked* 

Q I am asking now in connection with the case of a 
book where 100,000 copies have been sold, what your recom¬ 
mendation would be if your opinion were asked, regarding 
the acceptance of a second book by the same authors for 
publication? 

Mr. Whitiian: I object to this question on the ground 
that it is not a proper hypothetical question, that he is 
asked about his recommendation and he is testifying as an 
expert, the question is improper as it now stands. 

A Figuratively speaking in about 91% of the time 
when an author had written a successful book and was offer¬ 
ing a sequel book to the successful book to the publisher 
it seems to me that any publisher would jump at the oppor¬ 
tunity to publish it. 

Q Do you consider the sale of 100,000 copies a fair 
measure of success ? 

A Very much so. The sale of 100,000 copies of any 
book is an exception. There are a very few 100,000 sales 
in any year. 

Q In connection with the second book what fact or 
factors would you emphasize in the selling campaign? 

A There again I would play up the fact that the 
author of this book is the author of such and such a best 
seller and again until the book started moving and after 
seeing the results of this advertising campaign, I would 
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decide whether it should be continued or if a new campaign 
should be thought of. But in most cases the playing up 
of the previous book seems to be the most successful form 
of promotion. 

Q Did you ever hear of the books "Washington Merry 

J i ." ' ’ 1 \ v ■ * ) ' 

Go Round" and "More Merry Go Round" ? 

A I did. ' 

Q Were either of these books sold through your or¬ 
ganization? 

A They were both sold through our shops. 

Q, Are you familiar with the type of publicity which 
your stores used in the selling campaign of "More Merry Go 
Round" ? .< - y ’ t 

A I was with the Company at the time and I remember 
the type of window display and the type of promotion that 
they gave the book "More Merry Go Round". 

Q Can you state briefly the general type of that 
publicity? 

I ' 

A The promotion was based, that here was a book 

. ‘ < ; i\ r - • ,( v A 

which was another "Washington Merry Go Round" and the sale 
of"Washington Merry Go Round" was so successful we thought 

this was of paramount importance in promoting the sequell 

; i ' i 

and we considered "More Merry Go Round" a sequel to"Washing- 

■ 

vm i. 

ton 'Merry Go Round", and we promoted it on this basis. 

Q The records show that there were 32,275 copies of 

‘ V tylf-'i! 4 » . *« , •, « * ‘ ’ « ( * 

"More Merry Go Round" sold. Do you consider this figure 

, \ 

surprising or usual in the light of the sale of 100,000 
copies of the first book? 

A I should think, based on all sequels in my exper- 
ience that it would be only average. Percentage wise to the j 
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100,000 copies originally sold of "Washington Merry Go 
Round 11 that it would be a normal expectancy to get about 
32,000, which would be approximately 32£. I think this is 
the average expectancy of a publisher publishing a sequel 
to a successful book that sold 100,000 copies. 

Q Mr. Hecht, it appears that certain material con¬ 
tained in the book "More Merry Go Round" which is designa¬ 
ted as Defendants' Exhibit "B" in this case, contained 
pages of infringing material, which material appears on 
pages 129 to 137 inclusive and on pages 153 and 154. The 
evidence shows also that no part of the material of this 
nature and which is enclosed in brackets on the pages men¬ 
tioned, was used on the jacket which accompanied the book, 
or in the publicity in connection with the campaign* Now 
based upon your observation and experience, will you state 
what in your opinion, percentage of the total sales can 
reasonably be attributed to the 7^ pages of bracketed ma¬ 
terial? 

A Percentage wise to the sales you want me to answer 
that question. I should think it would be less than 1# of 
the sales. 

•' < . * . . . ' . ; t ‘ ;v v . : 

Mr. Lovetti That is all. 

. 

‘ i . •••' ‘ v . v • * AT* *‘.,l i \ * • • 

CROSS EXAMINATION 

By Mr. Whitman: 

Q Is that just a guess? 

A Anything is a guess in book publishing. You just 
have to base it on your experience. I do not think that 
just saying it is a guess describes the answer fairly. It 

May be a guess but it is a guess based on experience, but 
it may be 2%. 
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Q Now have you ever had any experience in figuring/ 
out of a book of 480 pages the sales price of 7% pages of 
that book? 

A No, I have not. 

Q Have you ever had any experience v/here you have 
been asked to determine what value pages of any book 
would have out of a total book? 

A I have not been asked about 7<r pages. I have probat- 
ly been asked about 15 pages or 20 pages, or about omitting 
a chapter. 

Q Mr. Hecht, tell us just what these pages relate 
to that are in this book that you have been referred to. 

A You mean these 7^ pages? 

QL Yes. 

A Subject matter? 

' I i ; 

Q Yes. 

A I have not read the book probably since it was 
published. 

Q Was it in 1932? 

A Approximately 8 years ago. It is about Mr. Ogden 
Mills, I believe. I cannot tell you just what the 7^ pages 
are, I cannot quote verbatim. 

Q Are you prepared to state that these l\ pages that 
you have been referred to have more or less interest than the 
rest of the book? 

A I would go on record as saying that when I read 
the book I did not remember those 7^ pages more than I re¬ 
member anything else in the book and as far as I am person¬ 
ally concerned they had no more interest than any other part. 

q Might you also say that you remembered them no less 

























well and they have no less interest that the rest of the 
book? 

A Yes, I would agree to that. 

Q And you have not read the book since 1932? 

A No, I have not. 

Q You were asked about a book being a sequel. What 
is your understanding of a sequel? 

A My understanding of a sequel is a book by the 



, j 

• 1 i* 



same author and approximately the same material. I should 
think that “More Merry Go Round 11 is a sequel to “Washington 
Merry Go Round. M 

Q Did it have the same material in it? 

A Generally. It may have been about different 
people but we would consider it in our book selling campaign 
as a sequel and we would promote it as the same type of 
material as the first book. 

«i •• \ \ , .v 4 •’ y 1 * « if. jq s • f i 

Q As a matter of fact haven*t you been engaged in 
the selling of books rather than the publication of books? 

A Yes, I have spent more time in the selling of 
books than in the publication of books. 

Q What time have you spent in the publication of 


books? 


I* 


: . ' » i ,V , 

A I should think, probably for the last 15 years less 

' ' ! ■ ■ .... ... ;'• ' • 

than 5% of my time. 

:• , ■ .... ; ;• , ‘ ijj 

Q Where were you engaged in the publication c£ books? 

' : jfk i ' ■ ' : 

A By Doubleday Doran. 

Q You were engaged by their book sales company, 
weren r t you? 

. I . • ' # \ | 

;. - t J / ‘t /i * \ * i • . / 

A I was employed by their book shops for 4 years. 

My first four years in the book business while I was going 





















■to college. After getting out of school I sold for the 
publishing company for eight years. 

Q When did you get out of school? 

A 1928. 

Q And that carries you to 1936? 

A Yes and since then I have gone back to the book 
shop. 

Q And your job v/ith the book shops is primarily, 
the management and selling? 

A < Yes. 

Q Have you ever held any position in the Doubleday 
Doran Publishing Company? 

A Only as a salesman. 

Q And its successor’s present name is Nelson Double¬ 

day Doran? 

A No, it is still Doubleday Doran. 

. i 

Q You have had no position with them other than sales¬ 
man? 

A No that is right, the duties as salesman. One of 
the duties is to read manuscripts and make suggestions, if 

'W 1 f . i j 4 

the company seems to think you are fitted to make recommen¬ 
dations on manuscripts and I would say that this was done 
bnta very small percentage of the time was devoted to this. 

Q How many manuscripts did you ever read? 

A During the last 15 years, I should think probably 
about 75 manuscripts. 

Q Did you ever have any power of acceptance or re¬ 
jection of manuscripts? 

A No, but I think on one or two occasions because of 
my enthusiasm of manuscripts that the Editorial Department 
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voted to publish. 

Q They may have had enthusiasm for the manuscript to? 

A Yes it is quite possible, but there again I inferrec. 
from their implication that my enthusiasm was responsible, 
or in part responsible, for their recommending the company 
to publish the book. 

Q You were asked whether you had any experience in 
appraising public appeal for books. What do you mean by 
“public appeal". 

A My understanding of “public appeal" is the appeal 
that a book will have to the public. That it will appeal 
to the public. 

Q Have you ever been mistaken? 

A Many times. 

Q Are you like the publishers who have been on the 
stand that they publish books hoping that two out of five 
will be successful? 

A Yes. I think the publishing business is quite a 
gamble. 



Q And that is true in the sale of books, isn*t it? 

A I do not think it is quite as true with the retail¬ 
er taking the gamble that a publisher does. 

Q Of* course a retailer can order in small quantities 
and he is not caught? 

A That is true. I also think that if a retailer is 
going to sell percentage wise he is right a great many more 
times than the publisher. 

Q The retailer, of course, has the benefit of the 
advertising and the publicity that the book has received? 

A Yes. 

( . f t • ' ■ • C 

Q. And the criticisms that have been published on the 
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book to guide him? 

A Yes. 

Q And criticisms of a book would have some affect on 
you as to whether you thought it would appeal to the public. 

A Yes. I do not know if you are assuming that a 
book seller can make up his mind about a book as late as the 
reviewers start in reviewing it. In most cases the origi- 

' ’ | • a * X ^ 

nal purchase of the books is made long befre the book re¬ 
viewers begin their reviewing. So in this case why a book 
seller has probably only two things to go by, one is his 
average pessimism and maybe he has read the book personally 
and either likes it or dislikes it, and he usually buys on 
his own judgment rather than a reviewer. 

Q Did you remark some time ago that the book seller 
would purchase in advance of the reviews and then if the 
book went well he would have the opportunity of making re¬ 
orders? And that that is the usual way that a book seller 
buys a quantity of books and re-orders from time to time as 
the book sells? 

A Yes, that is true. 

q And his re-order depends on the sales of the book? 

A Yes. You will also want to add, the original order 

I * . i f i 

is based upon the type of author and if the book seller 
believes that the publisher is going to have a best seller 
naturally the advance order is going to be more and if the 
author was not known I should think the average book seller 
would buy very conservatively. 

Q Mr. Hecht, will you look at the book "More Merry 
Go Round' 1 , which is defendants' Exhibit That is a 

pretty poor grade of paper and bookbinding, isn't it? 
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A I should think that in 1932 that this was the 

average paper and binding. 

Q You mean that that was the average binding of 

novels at that time? 

A Yes I think it was the average binding of a book 
of this sort, popular books. I think book-making has im¬ 
proved considerably within the last few years* 



o ! 


f 



RE-DIRECT EXAMINATION 

By Mr. Lovett: 

Q Are the Doubleday Doran book shops, retail shops? 

A Oh, yes! 

Q Strictly retail? 

A Yes. 

Q, What is this"Sales Committee 11 ? 

A The "Sales Committee" of the Doubleday Doran 
is the department head of each department, which are probab¬ 
ly about ten or eleven men. In other words, the sales 
manager of Doubleday Doran is a member and the Sales manager 
of Garden City Publishing Company is a member and each 
department head no matter of what department, is a member. 
The head of the Editorial Department is a member. 

Q What is one of the functions of this Committee? 

(Tj) . ' . ... • >, > ■,(; -* ' ' '■ i 1 , V ,;i •' 

A To get the consensus of opinion. 

Q Not only for publication? 

A For promotions and everything else. 

I ; ", ' l • : ' * . ' • I 

Q It includes publication? 

A The publication of all books 5 the Sales Committee 

votes on the publication of all books that are published by 
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Doubleday Doran Company and in such votes I would be entitled 
to one. If nine or ten vote one way, that is considered the 
consensus of opinion. 

Q This procedure is followed so that the selling 
j merits of a proposed publication may be determined? 

| A Yes. 

Mr. Lovett: That is all. 

; A * •. .1 . . 

I • < * *» ' 1 \ • 1 - V'- * »‘ (. •< * ' • **J 

HEARING recessed by the notary at 4:30 P.M. to be 
j resumed on the 12th day of July, 1940 at 12:00 o'clock Noon 
at the same place. 

HEARING resumed on the 12th day of July, 1940 at 
12:00 o'clock Noon at the same place. 

RICHARD L. SIMON 

was called as a witness on behalf of the defendants and 
being first duly sworn, was examined and testified as 
follows: 

. 1 ' ■ 1 ' • i 

DIRECT EXAMINATION 

By Mr. Lovett: 

Q Please state your name and address? 

A Richard L. Simon, 1230 Sixth Avenue, New York 
City. 

' I • • > ;} \j;J|. • ,,‘ i 

Q Y/hat is your business? 

A Book publisher, president of Simon & Schuster. 

Q How long have you occupied that position? 

A We began our business in 1924 and Mr. Schuster 
and I were head of it. We began it ourselves. 

Q Did you have publishing experience? 

j *■'• y* i ». *i i ; ' f ** s % ' % ■ 

A I entered the emply of Liveright in April or May 

I ( t ■ j ,j l , 

1921. 
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Q What generally are the nature of your duties as 
President of Simon & Schuster? 

A I would say that I act in the capacity of publish¬ 
er rather than editor, which means specifically that I have 
to do with the production of the books, their promotion, 
their advertising, their presentation to the public rather 
than with the authors. 

' ''" 1 t , 1 I ' '5 • * 

Q Do you have anything to do with the acceptance of 
manuscripts for publication? 

A Yes. 

/ ! p, ’* Y .i’ ' 

Q Have you had occasion to appraise the public appeal 
which a book may have? 

A Every day, that is my work. 

Q, What factors are generally involved in determing 
the appeal which a book may have? 

A Basically, a book to be successful must have two 
appeals. One, it must give information or else it must be 
entertaining. Basically every book in other words, to be 

a good seller must have one appeal. There are other facts. 

f 

\ A well-known author will sell better than an unknown author, 
provided they had the same appeal. If I were to publish a 
; book "The Crime of Hr. X" written by John Smith and it 
happened to be that the same book was written by Ernest 
Hemingway, Ernest Hemingway's book would sell more than 
John Smith's as Hemingway has a reputation, which is obvious, 
Q Will you give an illustration of your own success 
in determining public appeal which a book might have? 

’ i ' * : • . , V , 

A We published last September "A Treasury of Art 
Masterpieces,"Thomas Craven. That book called for an invest¬ 
ment of one-quarter of anillion dollars. We felt the book 
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would be successful and would be worth investing that much 
money because basically the public wants to know more 
about, and have a chance to see, the great works of art 
reproduced as faithfully as is possible to produce them by 
mass production methods. In that case the book had an 
educational value, furthermore, the value of entertainment 
because the text which Mr. Craven wrote was entertaining as 
well as instructive because it is always entertaining to 
see beautiful works of art reproduced in color. 

Q Was it successful? 

h \ ’ 

A It was very successful. We sold 80,000 copies 
at $10.00. 

r ■ ■■ '■ 2 ■. . 

Q Will you give us other illustrations? 

A Yes. 

' ‘ " f ■ ‘ 

Q Three or four more? 

A Yes. In 1926 we published the “Story of Philoso- 

phy" by Will Durant which sold 230,000 copies at $5. a nd 

f 1 . 

then roughly 500,000 more at $1.00. That book, I believe. 

' \ v >. 7 9 

was successful because it combined to a superb degree quan- 

' ’ ' ' , * '• • *■ • !** V r ’ s » ! y ■ ■' * • 

tities of information and entertainment. Of course, when 

, V " . A 1 A. 7 

we have such a book that becomes successful on its own we 

'• ; ' V" ; ' ' A 5 1 ’ vi- ■ ■ -v t: ' ■ V 

advertise to a great extent for further success of that book 

In advertising we generally stress either directly or in¬ 
directly the basic appeal of that book and we bolster up our 
claims by reporting the statements made by neutral observers 

• ' 4 ‘ ' ■ v- |; • / j v, • • v ;v '•' ■ t ' •' ; i,V 

such as critics and other people in various walks of life. 

Q Will you give us an illustration where a previous 
book by an author has been successul and you are putting out 
a book by the same author of the same nature? 

A The first book published was “The Cross Word Puzzle 


















Book 11 . It was edited by Margaret Patherbridge, Prosper 
Buranelli and F. Gregory Hartswick. This was an extremely 
successful book. It sold roughly 200,000 copies altogether. 
This was followed up by another book in the same series 
called “The Cross Word Puzzle Book Series 2“, edited by the 
same editors, the same format and it had the same jacket. 

The second book sold within 20,000 of the number of copies 
that the first book sold. This is to the best of my recol¬ 
lection. It is so long ago, 1925. However, this was so 
successful that we published a third, then a fourth, then 
a fifth and in the autumn of 1940 we will publish a sixth 
edited by the same editors. 

Q Which fact or factor did you emphasize particularly 
in t he sale of the second series? 

A All that was necessary to emphasize v/as the words 
"Series 2" of the original "Cross Word Puzzle Book." 

♦ Q Did you emphasize the fact that it was by the same 
authors? 

fll ' s s . ) ' ) J 

A The same editors, yes. I would like to add that a 
great many cross-word puzzle books were published after ours 

but none of them succeeded comparatively. I attribute this 

, 

to the fact (1) that ours was the original one and the 
public always like the original (2) our books were better 
edited (3) that our advertising and promotion was more effec¬ 
tive. 

Q Mr. Simon, suppose that a book had been published 
which enjoyed a sale of approximately 100,000 copies, ’./as 
was the case of the book known as "Washington Merry Go Round" 
and that the same authors wrote a second book, containing 

more of the same type of material and it was offered to you 

« ' ' , '• • " ’ ' • • r . \ 
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for publication, would you accept it? 

A I would like to qualify the answer. In the first 
place we have never published a follow-up of a successful 
book of another publisher. We do not think that it is 
ethical. We would not have published "More Merry Go Round" 
unless both the authors and the publisher of the previous 
book had asked us to do so. Had we published "Washington 
Merry Go Round"in the first place, we would have certainly 
published "More Merry Go Round" and would have known, due 
to past experience, that it would have made money for us to 
do so. 

? . , . ; •• . *»*• \ f , * ; « , /. . ! \ ‘ 

Q Suppose, after acceptance of the second book, which 
in this case is known as "More Merry Go Round" for publica¬ 
tion, you received advance orders for 20,000 copies, which 
is shown to be the case here; which advance orders were 
placed only on the jacket and the first 16 pages of the text; 

. . • ■ • . .;y : v ' * 7 , * r. ‘ .. , s * 

and thereafter suppose also, as is the case here, that over 
32,000 copies were sold; suppose also that thereafter 
pages of the book which contained a total of 482 pages,were 
found to infringe the copyright of a certain magazine arti¬ 
cle, as was found in this case; the pages which I have 
referred to being marked by brackets on pages 129 to 137 both 
inclusive and on pages 153 and 154 in the volume of the work 
before you, known as Defendants 1 Exhibit "B". The evidence 

■ „ . , • • V • y f ’ y ; > 

also shows that no part of these 7^ pages were used in con- 
nection with the publicity attending the sale of the book 
nor was it included in the first 16 pages of text; can you 
tell us approximately what percentage of the total sales you 
would attribute to these 7^ pages? 

A There are two possible ways of measuring the pro- 
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portionate value of the seven and a quarter pages involved: 

1* Quantitative: With this quantitative evaluation, 
which assumes that each page or each word is of equal sales 
or profit values, the defendant is obviously entitled to a 
little less than 2 jo. In my opinion a quantitative evalua¬ 
tion is ridiculous. It would be the equivalent of suggest¬ 
ing that Shakespeare's stage directions are as valuable in 
the production of "Hamlet 11 as Hamlet's soliloquuy — assum¬ 


ing them to be the same length. 

2. Qualitative: It is extremely difficult to assess 
the qualitative value of any book that has not received the 
accolade of years of approval. As noted above, it would 
be easy to determine that Hamlet's soliloquy is one of 
the most, if not the most important single passage in "Hamlet 
It has been proved thus by the number of times it has been 
recited at high school performances, by the number of ham 
actors who have used it in vaudeville turns, by its inclus¬ 
ion in anthologies, and by other methods which prove its 
importance. To apply the same criterion to seven and a 
auarter pages in "More Merry Go Round" would obviously be 
impossible.. 

Let me try to evaluate these seven and a quarter 
pages fran a strictly publishing point of view. If it is 
true that this book's predecessor, "Washington Merry Go 
Round" (written by the same authors and v/ith the same gener¬ 
al title) sold 100,000 copies and the second book sold 
32,000 copies, it is qiiite obvious that these seven and a 
quarter pages did not bring the sale of "More Merry Go Round" 
above the previous market. Actually the book sold about one- 
third of the number of copies sold of the first book. From 


II 
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; my experience I would say that this is roughly what the 
successor to a best seller generally does sell. 

If it is true, as the records indicate, that the 
advance sale was 20,000 copies, I would say that the book 
I was a relative flop after publication. Only 50£ more 
copies were sold after publication than before. One must 
therefore try to evaluate the effect of these 7 % pages on 
the 10,000 copies that were sold after publication. 

If it can be indicated that the reviewers pointed 
out the especial virtues of these pages, or if it can be 

shown that the publishers used these pages as their bait in 

' , y ( 

their advertisements, I would say that some percentage judg¬ 
ment — though an extremely inaccurate one — might be made. 
In view of the fact that the reviewers did not single out 

I 

these pages, and that they were not used as advertising bait, 
I would hesitate to place any percentage value on them what¬ 
soever. Were I then to be put into a corner and told to go 
ahead and place a percentage value anyhow, I would say it 
might be a maximum of one-tenth of one per cent. 

Mr. Lovett: That is all. 

| ' ' , ' . . ' ■ !■■ v " 

GROSS EXAMINATION 

I ' *. . ' 1 . 

By Mr. Whitman. 

Q Mr. Simon, I take it in your estimate of the one- 
tenth of one per cent referred to in your last answer that 
it is a figure which is very difficult to ascertain, isn't 

it? 

| \ . , 

A As I pointed out it is a qualitative rather than 

a quantitative e/aluation. As I personally think it is 
worth nothing. I would say one-tenth of 1# because I admit 
there are 7£ pages out of 482. 
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Q Have you read the book “More Merry Go Round 1 * ? 

A No,I have not read it. 

Mr. Whitman : That is all 

HEARING closed at 12:30 P.Id. on July 12th, 1940. 


STATEMENT 

By Mr. Lovett: The parties hereto stipulate and agree 

( that the signing of the depositions by the witnesses is 
waived. Is that correct, I.Sr. Y/hitman: 


Mr. Y/hitman: 


Yes, that is correct. 
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French Buying Autos. 

By the Associated Press, 

PARIS.—The use of automobiles 
in France increased by 142,537 
within a year. 


FRONT PAGE NEWS 

in the Chicago Daily Tribune 

. Washington, D. C„ Sept. 6— 
[Special.]—To what extent does 
Washington officialdom control 
the news of the capital by'influ¬ 
ence and intimidation of Wash¬ 
ington correspondents, editors 
and publishers? 


Just now this question is again 
to the fore ns a result of the dig- 
charge by the Baltimore Sun of 
a member of its Washington bu¬ 
reau,' Drew Pearson, who had 
fallen afoul of Secretary of War 
Patrick Jay Hurley,. 


Mr. Pearson is one of the anony¬ 
mous authors of “Washington 
Merry-Go-Round” which was 
published a year ago and of 
“More Merry-Go-Round,” which 
Is just off the press. One of the 
chapters in the latter book is de¬ 
voted to the character, accom¬ 
plishments, peccadillos and vani 
ties of Secretary Hurley. 


A day or two later Mr. Pearson 
said lie was summoned to the 
office of Secretary Hurley. “I 
.found the Secretary in a tower¬ 
ing rage,” said Mr. Pearson. “lie 
kept shouting, ‘I'll get your job 
for this. I’ll put you in your 
place!' He said he was a danger¬ 
ous man when he,got angry. He 
had once lost his temper and shot 
a man, and then nursed him back 
to health. ... He called me a liar, 
I called him a liar. Wc were at it 
two hours. He said again he was 
going to get. my job.” 
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by the authors of 
WASHINGTON MERRY-GO -ROUND 

Dares to tell the story of Wash¬ 
ington politics, politicians and 
society that the newspapers 
dare not and will not print. 

Third large edition 
482 pages $3.00 
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DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


THE WASHINGTONIAN PUBLISHING COMPANY, INC., 


j Equity No. 55,429 


DREW PEARSON, et al 


NOTICE OF TAKING DEPOSITIONS 


ON BEHALF OF DEFENDANTS 

To Horace S. Whitman, Esquire, Attorney for Plaintiff: 

Please take notice that on the 11th day of July, 1940, 
at 10:00 o’clock in the forenoon, and continuing from day to day 
until completed, at the office of Henry J. Kiernan, 110 East 42nd 
Street, in the City of New York, County of New York, and State of 
New York, or at any place to which the taking of the hereinafter 
mentioned depositions may be transferred by consent of the par¬ 
ticipants, before the said Henry J. Kiernan, a notary public 
authorized to administer oaths in New York County, or before some 
other duly authorized person, we shall proceed to take the depo¬ 
sitions of (1) T. R. Smith, of Liveright Publishing Corporation, 
386 Fourth Avenue, (2) Harry E. Maule, Editor of Random House, 
Inc., 20 East 57th Street, (3) Julian Messner, President of JuliaiJ 
Messner, Inc., 8 Yfest 40th Street, (4) Cass Canfield, President of 
Harper & Brothers, 49 East 33rd Street, (5) Richard L. Simon, of 
Simon & Schuster, 386 Fourth Avenue, and (6) George A. Hecht, 
General Manager of Doubleday, Doran Book Shops, 111 Eighth Avenue; 
that all of the said witnesses are located in the said City and 
County; that their depositions will be used in the above entitled 
cause on the part of the defendants; and that you are invited to 
attend the taking of the said depositions and cross examine the 
said witnesses if you care to do so. 

Dated this 5th day of July, 1940. 




Attorneys for Defendants 












Service of a copy of the foregoing Notice acknowledged 
this rP 1 - day of July, 1940. 


J4 

Attorney for Plaintiff 
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ss.: 


STATE OP MEW YORK 
COUNTY OF NEW YORK 


I, HENRY J. KIERNAN, the officer before 


whom the foregoing deposition was taken, do hereby certify 
that the witnesses whose testimony appears in the foregoing 
depositions were duly sworn by me, and that said depositions 
are a true record of the testimony given by said witnesses; 
that I am neither attorney nor counsel for, nor related to ' 
or employed by any of the parties to the action in which 
this deposition is taken, and further that I am not a rela- 
tive or employee of any attorney or counsel employed by the 
parties hereto or financially interested in the action. 




HENRY J. KIERNAN 



Comm. Expires March 30, HM1 


New York Co. Clerk No. 1099, Ren. No. 1K652 
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